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CURRENT TOPICS. 





The movement for the relief of the Su- 
preme Court of the United States has again 
assumed shape, although the President in his 
message did not deem it of sufficient import- 
ance to merit the slightest allusion thereto. 
Two bills have been presented in the House 
of Representatives,—the one proposing to 
limit the jurisdiction of the district courts, 
with the hope of thus diminishing the volume 
of business ; the other, being identical with the 
one presented to the last Congress, popularly 
known as the ‘‘Davis’’ bill, and which then 
failed of passage. The object of the latter 
bill is the creation of a court of appeals in 
each circuit. We have already fully express- 
ed ourselves upon the merits of this bill, and 
see no necessity for changing our views. 





Tue Fourteenth Amendment has again 
received judicial construction, with reference 
to the rights of the colored people. The 
Board of Education of Brooklyn, N. Y., sep- 
arated the colored children from the 
‘*whites’’ and placed them in another school, 
where they derived the same advantages and 
enjoyed the same facilities for the obtainment 
of an education. This action was claimed to 
be an abridgement of their rights as citi- 
zens, and a denial of the rights to which 
they were entitled ‘‘ without distinction as to 
race, sex or color.’”” The New York Court 
of Appeals in People ex rel. King v. Gal- 
lagher (Danforth and Finch, JJ. dissenting), 
has held that the action of the Board was 
perfectly proper and did not violate any of 
the relator’s constitutional rights. The 
grounds for the decision are —(1). That 
the only purpose of the amendment 
was to raise the colored race from 
the condition of servitude into per- 
fect equality of civil rights; (2) that the 
privilege of receiving an education at the ex- 
pense of the State, being created and con- 
ferred solely by the laws of the State, and al- 
ways subject to its discretionary regulation, 
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might be granted or refused to any individual! 
or class at the pleasure of the State; (3) that 
the attempt to enforce social intimacy and in- 
tercourse between the races would probably 
tend only to embitter the prejudices between 
them; (4) that a separation of the character 
complained of implies no inferiority ; (5) that 
the amendment merely forbids discrimination 
against the interest of the colored race, and 
not discrimination between the races, and (6) 
that since there was no evidence that the re- 
lator was not enjoying equal opportunities for 
the acquisition of knowledge as she would have 
had in the school, from which he was exclud- 
ed, she had ne ground for complaint. 








CONDITIONAL SUBSCRIPTIONS. 





Subscriptions for the stock of corporations 
are not infrequently made upon some condi- 
tion, the performance of which, either before 
or after subscription, is essential to enforce 
its payment. A review of the authorities 
bearing upon these subscriptions will be inter- 
esting and valuable. 

It is not unusual to subscribe upon condi- 
tion that the company shall not be organized, 
or shall not enter upon the principal object of 
its organization, until all er a given amount 
of its stock shall be subscribed for. Such a 
condition is valid, and the subscription is not 
collectable until the required amount of stock 
is taken.1 In one case, the subscription was 
upon condition that, ‘‘whenever a sum suffi- 
cient in the judgment of the stockholders 
shall be subscribed, there shall be a meeting 
of them called, and a permanent organization 
effected.’’ This was held not binding upon 
subscribers until a permanent organization 
had been effected, with their consent, and an 
expression of opinion obtained from the stock- 
holders as to the sufficiency of the amount 
subscribed to effect the object proposed. ? 
In another case, a railroad corporation 
voted to issue a certain number of addi- 
tional shares,and to allow each stockhold- 


1P, & W.C. R. Co. v. Hickman, 28 Pa. St. 318; P. 
& K. R. Co. v. Dunn, 39 Me. 587; Ridgefield, etc. R. 
Co. v. Brush, 43 Conn. 86; Cass v. Pennsylvania, ete. 
R. Co., 80 Pa. St. 31; Brewers’ F. I. Co, v. Burger, 
17 N. Y. Sup. Ct. 56. See, also, Hughes v. Antietam 
Mf’g Co., 34 Md. 316. 

2 Goff v. Winchester College, 6 Bush, 448, 
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er to take one new share for every two shares 
already held by him, provided he should by 
a certain day subscribe therefor, pay a part 
of the price and give notes for the remainder. 
It was decided that there was no implied con- 
dition that the whole number of the new 
shares should be issued, and that the failure 
of the corporation to issue that number was 
no ground for maintaining an action by a 
stockholder to recover the money so paid by 
him, nor for defeating an action on the notes 
so given by him. * 

The charter of a railway company provided 
that its capital stock should consist of not 
less than 4,000 nor more than 10,000 shares. 
A contract was made ‘‘to take and fill’’ a given 
number of shares in the capital stock of the 
company, upon condition that ‘‘the corpora- 
tion may organize when 4,000 shares have 
been subscribed, but no contract for build- 
ing and completing the road shall be en- 
tered into until 7,000 shares have been sub- 
scribed.’’ It was held that the subscriber 
was liable after the 4,000 shares had been 
taken and the company organized, although 
the maximum number of shares fixed by the 
charter had not been taken, no contract for 
building the road having been made until 
after more than ‘7,000 shares had been sub- 
scribed for.* But where a railway company’s 
charter provided that the construction of its 
road should not commence until three-fourths 
of the estimated cost was subscribed for by 
responsible persons, it was decided that the 
company need not show compliance with this 
provision in order to maintain an action 
against a subscriber for an assessment upon 
the stock. Nor can the subscriber, when 
sued upon his subscription, show in defense, 
that some of the persons whose subscriptions 
made up the requisite amount, are irrespons- 
ible persons ;® and where the subscription is 
conditional upon a certain amount of stock 
being taken, raising a part of the money re- 
quired without a formal subscription of it, is 
equivalent to subscribing and falfills the con- 
dition.’ Stipulations in the nature of condi- 
tions may also be made with bond purchasers, 


3 Nutter v. L. & W. C. R. Co., 6 Gray, 85. 

4P. & K. R. Co. v. Bartlett, 12 Gray, 244. 

5 P. BR. Co. v. White, 41 Me. 512. See, also, Watts 
vy. Salter, 10 C. B. 477; 12 Eng. L. & Eq. 482. 

6 P, R. Co. v. White, 41 Me. 612. ; 

7 Springfield I. R. Co. v. Sleeper, 121 Mass. 29. 





as that they may become shareholders, if they 
advance all the installments of the loan made 
by them. ® 

A subscription to the stock of a hotel com- 
pany was made on condition that ‘the sum of 
$200,000 be subscribed by the citizens of 
Buffalo.’’ Held, 1. That payment on 
each subscription was a ratification thereof. 
2. That a subscriber whose domicile was in 
Batavia, but who was engaged in business in 
Buffalo, and spent nearly all his time there, 
was a citizen of Buffalo, within the mean- 
ing of the condition. 3. That a sub- 
scription signed by B. Spencer, in the 
name of B. and S. M. Spencer, was within 
the condition, he being a resident of Buf- 
falo, and liable on his individual subscrip- 
tion, in case there was no firm by that 
name, nor authority. ° 

Precedent condition that $5 per share shall 
be paid by subscribers, is not satisfied by sub- 
scriber giving a note for subscription. 1” 

Another class of cases present conditions 
relating to the location and construction of 
works by the company, as that a railroad be 
put under contract within a year and no in- 
stallments be called for till it is put under 
contract with conditions to secure its building 
within twenty months from the time of the 
contract." In this case it was held that the 
completion of the road before installments 
were called for was not a substantial compli- 
ance with the condition if it did not appear 
that the road could have been sooner built. 
That a railroad shall be located on a speci- 
fied line, or within a certain distance of a 
town, is a valid condition.!2 Other valid 
conditions are: That if the railway was lo- 
cated through the farm of the subscriber, he 
should have the choice of paying the money 
subscribed or giving the right of way to the 
corporation,!* and that the money subscribed 


8 Van Allen v. I. C. R. Co., 7 Bosw. 515. 

9 Union Hotel Co. v. Hersee, 79 N. Y. 454. 

10 Boyd v. Peach Bottom R. Co., 90 Pa. St. 169. 

11 B. & M. R. Co. v. Bostler, 15 Ta, 555. 

12 Chapman v. Mad River etc. R. Co. 6 Ohio St. 119; 
Evansville ete. R. Co. v. Shearer, 10 Ind. 244; O’ Neal 
v. King, 3Jones L. 517; Jewett v. Lawrenceburg etc. 
R. Co. 10 Ind, 5389; North Missouri R. Co. v. Winkler, 
29 Mo. 318; Martin v. Pensacola etc. R. Co. 8 Fla. 
370; New Albany R. Co. v. McCormick, 10 Ind. 499; 
Rhey v. Ebensburg etc. P. R. Co. 27 Pa.St. 261; Cum- 
berland ete. R. Co. v. Raab, 9 Watts, 458. 

13 Evansville etc. R. Co. v. Wright, 38 Ind. 64. 
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shall not be payable until needed for the con- 
struction of a certain portion of the road.!* 

In Miller v. P. & C. R. Co. the condition 
was that the company should locate and con- 
struct the road along a specified route. The 
subscriber having paid one instalment and 
part of the second, delayed payment of the 
balance, as calls were made, until the com- 
pany, before the road was built along the 
route mentioned, suspended operations, after 
which payment was refused on the ground 
that though the company had located the 
road, it had not constructed it. It was de- 
cided that the condition in the contract of 
subscription was not a condition precedent, 
and did not require completion of the road 
before payment could be required, but only 
that when located and constructed it should 
occupy the route designated, the undertaking 
being on the part of the subscriber to pay as 
calls should be made by the directors, and on 
the part of the company to locate and con- 
struct as fast as their means would allow. 
Further, that the promise of subscription 
being precedent to that of construction by 
the company, the defendant could not insist 
upon performance by the company while he 
refused performance on his part ; and that the 
read having been located as stipulated and 
completed so far as the means of the com- 
pany would allow, it was a compliance with 
the condition entitling plaintiffs to recover. 

Some cases hold that under a charter au- 
thorizing absolute subscriptions for stock in a 
corporation, for the construction of a public 
highway, subscriptions conditioned on the 
adoption of a particular locality or terminus 
are void as against public policy.?® 

It has also been held that commissioners 
appointed to receive subscriptions are agents 
with limited powers, incapable of offering 
any other terms to a subscriber than those 
prescribed by the Legislature, and therefore 
that conditions attached by them to subscrip- 
tions for stock not so authorized are nuga- 
tory.?? 


14 Milwaukee etc. R. Co. v. Field, 12 Wis. 340. 

15 40 Pa.St. 237. 

16 Butternuts & O. T. Co. v. North, 1 Hill, 518; 
‘Cumberland V.R.Co.v. Raab, 9 Watts, 458; Fort 
Edward etc. P. Co.v. Payne, 15 N. Y. 588. But see 
Racine etc. Bank v. Ayres, 12 Wis. 512. 

17 Bedford R. Co. v. Browser, 48 Pa. St. 29; Pitts- 
ton v. Pittsburg etc. R. Co. 84 Pa. St. 358. 





But contracts for stock in consideration of 
a particular location, when complied with by 
the company, are as binding on both parties as 
if the contract had been absolute and uncon- 
ditional ; for, however adverse to public po- 
licy such conditions are, prior to the forma- 
tion of the corporation, the location and con- 
struction of the road is the province and duty 
of the president and directors, and a contract 
made by them in the execution of their cor- 
porate powers must be presumed to be made 
in promotion of the public interest, until the 
contrary is shown.’® Conditions as to the 
payment of interest are also inserted in sub- 
scriptions, ¢.g., that interest shall be paid by 
the company in the sum subscribed, until a 
dividend is declared.1° But where a railway 
company received subscriptions to its stock 
on a guaranty that it would pay interest on 
the stock ‘‘as soon as paid,’’ until the road 
was finished, it was decided that interest did 
not accrue until the stock was fully paid, and 
that a subscriber who had paid but a small 
portion of the calls could not, in a suit against 
him for the balance, set up the non-payment 
of interest on his stock by the company as a 
breach of the condition. ” 

A subscriber who has signed a recommend- 
ation, written in his subscription, that inter- 
est be paid to stockholders on payments for 
stock, can not resist payment of his subscrip- 
tion on the ground that such interest has 
been paid.24_ There may also be a condition 
inserted in a subscription, that incase of an 
abandonment of the enterprise, the money 
deposited by the subscriber shall be returned ; 
and this has been compelled, although the 
subscribers, by agreement, authorized the ex- 
penditure of money by the directors or pro- 
visional committee. 2? 

Interesting questions of evidence are 
presented in these cases. Where the 
contract of subscription is in writing, 
and containan absolute unconditional sub- 


18 Taggart v. W. M. R. Co., 24 Md. 568. See, also, 
Pittsburg, etc. R. Co. v. Plummer, 37 Pa. St. 413; 
Chamberlain v. P. & H. R. Co., 15 Ohio St. 225; A. & 
N. L. R. Co. v. Smith, 15 Ohio St. 828. 

19 Racine, etc. Bank vy. Ayres, 12 Wis. 512. See Rut- 
land, etc. RB. Co. v. Thrall, 35 Vt. 536. 

20 Miller v. P. & C. R. Uo., 40 Pa. St. 287. 

21 Ag. Br. R. Co. v. Winchester, 18 Allen, 29. 

22 Mowatt v. Loudesborough, 25 Eng. L. & Eq. 25; 
3 Ell. & B. 367; 28 L. J. N. 8S. Q. B. 177; Ward v. 
Same, 12 C. B. 252; 22 Eng. L. & Kq. 402. 
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scription, parol evidence is not admissi- 
ble for the purpose of adding conditions. 7° 
A parol agreement between the subscribers 
for stock in a corporation, made in anticipa- 
tion of its organization, and separate from, 
but imposing conditions upon the subscrip- 
tion, itself absolute in its terms, such as that 
the subscriber may pay in work, not in cash, 
cannot change the character or obligations of 
the subscription.2* Nor are the declarations 
of the president of the company, not made 
while he was acting as agent of the company, 
relative to the manner in which subscriptions 
should be expended, admissible on behalf of 
a delinquent subscriber. The conditions 
must be accepted by the company, else the 
contract of subscription will lack mutuality. 
P. & C. R. Co. v. Stewart,?® decides that the 
acceptance may be made by the president, 
and Nichols v. Burlington ete. R. Co.?” holds 
that the company’s acceptance of part pay- 
ment of a subscription made upon condition 
is a sufficient acceptance of the condition. 

The conditions upon which the subscription 
is made may be waived by the party who has 
aright.to require their performance. Al- 
though a subscription is expressly upon con- 
dition that a specific sum shall be raised, yet, 
if a subscriber co-operates in prosecuting the 
enterprise, and in incurring liabilities, with 
knowledge that the full amount has not been 
subscribed, these acts operate as a waiver of 
the condition.22> {in Lane v. Brainerd,” it 
was decided that setting opposite one’s sub- 
scription the words ‘‘to be oxpended between 
the C. river and the east line of the State’’ 
was not a condition precedent to becoming a 
shareholder; and that if it were, it was waived 
by the subscriber becoming a director and act- 
ing as such. 

% Thigpen v. M. C. K. Co., 32 Miss. 348; Madison, 
etc. R. Co. v. Stevens, 6 Ind. 379; Cunningham v. 
Edgefield, etc. R. Co., 2 Head. 28; N.C. R. Co. v. 
Leach, 4 Jones’ Law. 340; Johnson v. P. & G. R. @o., 
9 Fla. 299; K.& P. R. Co. v. Waters, 34 Me. 369; 
Roche v. Roanoke C. Seminary, 56 Ind. 198; Noble 
—— 20 Ohio St. 199; Stewards v. Town, 49 

% W. H. ete. R. Co. v. Myers, 16 Abb. Pr. N. 8. 84; 


Ridgefield ete. R. Co. v. Brush, 43 Conn. 86. 
2% Smith vy. Tallahassee Branch etc. R. Co. v. 30 Ala. 


650. 

26 41 Pa. St. 24. 

27 4 Greene (Ia.) 54. 

2% Hutchins v. Smith, 46 Barb. 235; RB. P. D. 
Church v. Brown, 17 How. Pr. 287; See also, Wil- 
mington etc. R. Co. vy. Robeson, 5 Ired. Law, 301. 

29 30 Conn. 565. 





But the giving of absolute notes for the 
amount of a subscription dees not of itself 
amount to a waiver of the maker’s right to 
have the road located as he had stipulated be- 
fore payment of the notes can be com- 
pelled.2° Nor does a failure to notify the 
company of an intention to insist on the per- 
formance of the condition, amount to a waiv- 
er.31 

Many conditions have been held unlawful 
and void. Conditions, or agreements be- 
tween the subscriber and the agent soliciting 
the subscription, that the former shall not be 
called upon for payment, or that in a certain 
event he shall be released, or otherwise limit- 
ing his liability, is void against creditors of 
company if not authorized by it.°? But where 
a formof subscription is prescribed by law, 
the insertion in it of additional stipulations 
which are, however, not inconsistent with the 
law,** will not invalidate the subscription. A 
corporation whose charter and by-laws re- 
quire each subscriber to its capital stock tu 
pay a given per centage of his subscription 
in cash at the time of subscribing, cannot en- 
force payment of a subscription where such 
cash payment has not been required.** Nor 
will an extension of time always defeat 
the subscription. Thus under1N. Y. Rev. 
Stat. 600, sec. 8, subjecting all subsequent 
charters to legislative alteration, a subsvrip- 
tion to a hotel company,® was held not to be 
defeated by laws of 1873, ch. 123, extending 
for five years, the time for beginning the con- 
struction of the hotel.2® Where three com- 
panies consolidate, and a subscription is made 
after the agreement for consolidation, but be- 
fore the filing of such agreement with the 
Secretary of State, such filing is not a neces- 
sary condition precedent to validate the sub- 
scription.*7 

Articles of association contemplated a rail- 
road from Buffalo toa point in Chautauqua 

30 Parker v. Thomas, 19 Ind. 218; but see Taylor v. 
Fletcher, 15 Ind. 80; O’Donnell v. Evansville etc. R. 
Co. 14 Ind. 259; Keller v. Johnson, 11 Ind. 337. 

31 B. & M. R. Co. v. Boestler, 15 Iowa, 555. 

82 Syracuse etc. R. Co. v. Gere, 6 Thomp. & C. 636; 
4 Hun, 392; Upton v. Tribilcock, 91 U. 8. 45; Swart- 
wout v. Mich. etc. R. Co. 24 Mich. 889; Evansville etc 
R. Co. v. Wright, 38 Ind. 64; Pickering v. Templeton, 
2 Mo. App. 424. 

% Fisher v. E. & C. R. Co. 7 Ind. 407. 

% State Ins. Co. vy. Redmond, 1 McCrary, 308. 

35 Chartered under N. Y. Laws, 1871, ch. 432. 


% Union Hotel Uo. v. Hersee, 79 N. Y. 454. 
87 McClure vy. P. F. R. Co. 90 Pa. St. 269. 
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County, on the State line. The road was 
built from Buffalo to Jamestown, in Chautau- 
qua County, ten, or more, miles from the 
State line, and its further construction sus- 
pended, but this did not appear to be by any 
alteration of the articles of association, or by 
any resolution of the board of directors. This 
was decided not a release of the subscribers’ 
liability.** 

Nothing has been attempted in this essay 
more than to state briefly the results of the 
authorities bearing upon the subject. For in- 
formation as to details and distinctions, the 
reader is referred to the cases themselves. 

ADELBERT HAMILTON. 

Chicago, Il. 


38 Buffalo etc. R. Co. v. Clark, 22 Hun. 359, 
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LIABILITY FOR INJURIES TO EM- 
PLOYEES. 





The case of the Union Manufacturing Co. 
v. Morrissey, lately decided by the Supreme 
Court of Ohio, holding that an employee’s 
knowledge of a defect in machinery, and con- 
tinuing to work with such defective machin- 
ery under a promise from the foreman to 
repair the defect, was not negligence on the 
part of the employee, but was a fact to go to 
the jury with ali the other facts in the case, 
so that the jury may determine whether or 
not there was negligence—the jury, not the 
court, being the judge of the question, 
whilst the court reaches a correct conclusion, 
it does not elucidate the subject nor place it 
upon the foundation of principle from which 
its conclusions can be deduced. 

For an employee to work defective machin- 
ery, knowing the defect, under a promise to 
remedy the defect, either is or is not negli- 
gence. If it is, he ought not to recover. If 
it is not negligence, he ought to recover. And 
whether it is or is not, ought not to be un- 
certain, or be without reason or principle for 
the rule. 

In the whole law of contributory negli- 
gence, if the facts show that the employee 
proximately contributed to his injury—if 
his injury is the result of his own fault—he 
can not recover, because he was injured by 
his own fault. What facts constitute con- 





tributory negligence, are measured by the 
law; that is, the law says such and such facts 
show that the employee was injured by his 
own fault; hence, what is, and what is not 
contributory negligence, is a matter of law. 
It is only when the facts are in dispute, that 
the jury shall determine what is or what is 
not proved; but when there is no dispute, 
the law determines the question; hence it 
should be the same when the question is that 
involved in this case, and not left to the ex- 
clusive control of the jury. 

To understand the conclusions reached by 
the court, we must go farther into the doc- 
trine involved. A master’s liability for an 
injury to his servant is resolvable into when 
he is and when he is not liable. He is liable 
when he neglects his duty; and he is not lia- 
ble (1), when he performs his duty, (2), when 
the servant neglects his duty. Hence, we must 
know the master’s duty, because when he 
neglects it he is liable ; and secondly, we must 
know the servant’s duty, because when he 
neglects it the master is not liable. The duty 
in each is, that both must exercise ordinary 
care commensurate with the subject-matter. 
When this care is exercised there is no fault 
or negligence—i.e., no want of care. The 
master must use this care in the selection 
and operation of safe and sufficient instru- 
mentalities. The servant must use this care 
in entering upon and in the use of these in- 
strumentalities. Therefore, as both must use 
care, the liability can only occur when there 
is awant of care; hence, when-a servant is 
injured, the question is, whose fault caused 
it? Whohas been guilty of the want of care, 
or, its equivalent, who has been guilty of 
negligence? 

The want of this care occurs when the mas- 
ter knew, or ought to have known the cause 
of the injury and could have prevented it; 
and when the servant knew, or ought to have 
known the cause and could have prevented it. 
In other words, there is negligence when the 
casualty could have been avoided by the ex- 
ercise of ordinary care. And in all cases 
there must be a connection—casual connec- 
tion between the fault and the injury. By 
the exercise of ordinary care, if the master 
knew or ought to have known, he is liable, if 
the servant did notjcontribute. 2. If he did 
not know, and could not have known, he is 
not liable. 3. If the servant knew or could 
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have known, the master is not liable, unless 
heis at fault. 4. If the servant did not know, 
and could not have known, the master is lia- 
ble if at fault. 5. If both did not know, the 
master is not liable. 6. If both did know, the 
master is liable if he fails to remedy; and 
not liable, if the servant assumes the risk, or 
the risk is such that a person with reasonable 
or ordinary judgment or prudence would not 
assume. 

The decision applies to the third and sixth 
position. Working defective machinery (in- 
strumentalities), knowing the defects, is not 
negligence in the servant; because, (1), a 
servant can be in the exercise of ordinary 
care and work defective machinery, if such 
machinery is not plainly and palpably dan- 
gerous;? or such as necessarily and in- 
evitably expose him to danger;* (2), that 
the servant believed, and had due reason to 
believe, that the danger had been removed or 
lessened ;* (3), that the master promised 
to remedy the defect;° (4), the exigencies 
of the service required the servant to perform 
the particular act, in doing which the injury 
resulted, and did not necessarily expose him 
to danger ;° (5), the master may have lulled 
the servant into a sense of security by insist- 
ing there was no danger;’ (6), where the 
servant knew the facts, but did not and could 
not know the danger ;*° (7), where the master 
may have violated his contract. ® 

This paper will be confined to one of these 
positions, namely: knowing the defects and 
remaining in the service after a promise to 
remedy or repair the defect. The reasons 


1 Reed v. Northfield, 18 Pick. 94; Whitaker v. Boyl- 
ston, 97 Mass. 273; Clarke v. Holmes, 7 H. & N. 949; 
Greenleaf v. Railroad Co., 29 Iowa, 14; Patterson v. 
Railroad Co., 76 Pa. St, 318; Snow v. Railroad Co., 8 
Allen, 441; Huddleston v. Lowell M. Shoup, 106 Mass. 
282. 


2 Patterson v. Railroad Co., supra; Plank v. Rail- 
road Co., 60 N. Y. 607; Kray v. Chicago R. Co., 32 
Iowa, 357. 

8 Laning v. Railroad Co., 49 N. Y. 521; Snow v. 
Railroad Co., supra; Flike v. Railroad Co., 58N. Y. 
549; Keegan v. Railroad Co., 8 N. Y. 175. 

4Coombs v. New Bedford Cordage Co., 102 Mass. 


2. 

6 Clarke v. Holmes, supra. 

6 Snow v. Railroad Co.,8 Allen, 441; Reed v. North- 
field, 13 Pick. 98; Smith v. Lowell, 6 Allen, 40; Plank 
v. Railroad Co., 60 N. Y. 607; Clarke v. Holmes, 7 H. 
& N. 942, 

7 Tarrant v. Webb, 18 C. B. 797. 

8 Baxter v. Roberts, 44 Cal. 187; Sullivan v. M’fg 
Co., 118 Mass. 398; Spelman v. Iron Co., 56 Barb. 151, 

9 Clarke v. Holmes, supra. 





that an employee is not guilty of negligence 
or fault in working defective machinery after 
a promise to repair, are: 1. So long as such 
machinery is not plainly and obviously dan- 
gerous, and may be worked with safety by a 
person exercising ordinary care, the servant 
may rely on the promise to repair, and that 
such repair will be made before the danger 
becomes seen or obvious; hence the servant 
is not at fault. The servant has a right to 
complete his contract, as long as he can do so 
with the exercise of ordinary care, notwith- 
standing the master’s failure to perform his 
part. There is no violation of duty, and 
hence no fault on the part of the servant. 
There is no casual connection between work- 
ing a defective machine and an injury, inas- 
much as the defect may not be dangerous, 
and the injury could be produced by other 
causes. 1° 

In the beginning, it was held thatif the 
servant, by the exercise of ordinary care, 
knew or could have known of the defect, he 
could not recover for any injury received in 
consequence of such defect.14_ The rule was 
stated |? to be that if a servant, before he en- 
ters the service, knows, or if he afterwards 
discovers, or if, by the exercise of ordinary 
observation or reasonable skill and diligence, 
he may discover, that the building, premises, 
machine, appliance or fellow-servant in con- 
nection with which or with whom he is to 


10 Sherm. & Red. Neg., sec. 96; Conroy v. Vulcan 
Iron Works, 62 Mo. 85; Patterson v. Railroad Co., 76 
Pa. St. 898; Buzzell v. Laconia M’fg Co., 48 Me. 113; 
Stoddard v. Railroad Co., 65 Mo. 514; Keegan v. Kav- 
anaugh, 62 Mo. 232; Leclaire v. Railroad Co., 20 Minn. 
9, 19. 

11 Assop v. Yates, 2H. & N. 767; Skipp v. Railroad 
Co., 9 Exch. 223; Seymour v. Maddox. 16 Q. B. 826; 
Britton v. Cotton Co., 7 Exch. 1380; Clarke v. Holmes, 
7 H.& N 987; Dillon v. Pacifie R. Co., 3 Dill. 319; 
Hayden v. Smithville Co., 29 Conn. 548; Railroad Co. 
v. Bishop, 50 Ga. 465; Railroad Co. v. Kelly, 58 Ga. 
107; Lumley v. Caswell, 47 Iowa, 159; Railroad Co. v. 
Jackson, 55 Ill. 492; Railroad Co. v. Britz, 72 Ill. 256; 
Railroad Co. v. Munroe, 85 Ill. 26; Railroad Co. v. 
Ashbury, 84 Ill. 429; Ladd v. New Bedford Co., 119 
Mass. 412; Buzzell v. Laconia Co., 48 Me. 118; Rail- 
road Co. v. Woodruff, 4 Md. 242; Leclaire v. Railroad 
Co., 20 Minn. 9; Davis v. Railroad Co., 20 Mich. 105; 
Devitt v. Railroad Co.. 50 Mo. 302; Richmond y. 
Railroad Co., 78 N. C. 300; Gibson v. Railroad Co., 63 
N. Y. 449; Haskin v. Railroad Co., 65 Barb. 129; 
Wright v. Railroad Co., 25 N. Y. 562; Frazier v. Rail- 
road Co., 38 Pa. St. 104; Kelly v. Silver Spring Co., 
J Rep. 60; Robinson v. Railroad Co., 46 Texas, 540; 
Dorsey v. Phillips, etc. Co., 42 Wis. 683. 

1? Bliss, J., in Davitt v. Pacific R. Co., 50 Mo. 802. 
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labor, is unsafe or unfit in any particular, 
and notwithstanding such knowledge or means 
of knowledge, he voluntarily enters into or 
continues in the employment, he is deemed to 
assume the risk of the danger thus known or 
discoverable, and to waive any claim for 
damages against the master in case it result 
in injury tohim. The reason assigned for 
this was, that the servant was a volunteer— 
that he voluntarily entered into or continued 
in the employment at his own risk, and waived 
any results occurring from the defect, inas- 
much as he was a free agent and had power 
to accept or reject the employment. 2. That 
the servant contracts with reference to things 
as they are known to be, or with proper care 
could have been known, and takes upon him- 
self the natural and ordinary risks and dan- 
gers incident to the service, fairly arising 
within the scope of his employment, includ- 
ing negligence of his fellow-servants, hence 
no wrong is done if he suffers from a risk he 
has assumed; volenti non jit injuria. 1% This 
ruling was m ddified in cases where the servant 
objected or protested against, or informed the 
master of the defect ;'* so that in such cases 
it was left to the jury to determine whether 
the servant had been guilty of negligence. 
It was further modified so as to allow the jury 
to determine the question of negligence when 
the master promised to remedy the defect, or 
held out inducements to the servant to re- 
main in the service, notwithstanding the de- 
fect.15 This doctrine is correct, but has not 

88 Hough v. Railroad Co., 100 U. S. 215; Cooley on 
Torts, 541; Sherm. & Red. Neg., sec. 94; Woodley v. 
Railroad Co., 2 Exch. Div. 38t; Devitt v. Pacific R. 
Co., 50 Mo. 802; Loonam v. Brockway, 28 How. Pr. 
472; Dale v. Railroad Co., 68 Mo. 455. 

14 Illinois R. Co. v. Jewell, 46 Ill. 99; Toledo R. Co. 
v. Eddy, 72 Ill. 188; Crutchfield v. Railroad Co., 76 
N. C. 320; Allerton Packing Co. v. Egan, 86 Ill. 253; 
Davis v. Railroad Co., 20 Mich: 105; McMillan v. 
Railroad Co., 20 Barb. 449; Patterson v. Railroad Co., 
76 Pa. St. 889; Lumley v. Caswell, 48 Iowa, 159; Fair- 
banks v. Haentzsche, 73 Ill. 236; Perry v. Ricketts, 55 
Til. 284. 

1% Holmes v. Clark, 6 H.& N. 319; 
987; Holmes v. Worthington, 2 Fost. 
533; Laning v. Railroad, 49 N. Y. 521; Conroy 
v. Vulcan Iron Works, 62 Mo. %5; Paterson 
v. Wallace, 1 Macq. H. L. Ca. 748; Kelley v. 
Silver Springs Co. 7 Rep. 60; Kroy v. Railroad, 32 Ia. 
857; Greenleaf v. Railroad Co. 33 Ia.52; Muldowney 
vy. Ill. Railroad, 89 Iowa, 616; Way v. Railroad Co. 40 
Ta. 841; Lumley v. Caswell, 47 Iu. 159; Jones v. Roach, 
9 Jones & Sp. 248; Crutchfield v. Railroad Co. 78 N.C. 
800; Hough v. Railroad Co. 100 U. 8.215; Shanny v. 
Androscoggin Mills, 66 Me. 420; Snow v. Housatonic 


Railroad Co. 8 Allen, 441; Col. Railroad v. Ogden, 8 
Col. 499;, Patterson v. Pittsburg Railroad, 76 Pa St, 389, 


7H. & N. 
& Fin. 





been well defined. Is it limited to cases 
where the promise is given, and to defective 
as well as dangerous machinery, etc., and 
must the promise be fulfilled within a reason- 
able time? 

The doctrine rests upon the analysis above 
given, and the rule is, that where the master 
by the exercise of ordinary care, knew, or 
could have known, of the defects (or promised 
to repair it) the servant is not guilty of neg- 
ligence by working such defective machinery, 
unless the defect is so dangerous that a per- 
son in the exercise of ordinary care would 
not undertake it. Promise to repair is really 
only evidence of knowledge of the defect on 
the part of master, and even in such cases, 
the servant cannot continue after the defect 
becomes dangerous, notwithstanding promise 
to repair. In Clark v. Holmes,?® the court 
held that a servant was not guilty of negli- 
gence by remaining in the service after knowl- 
edge of the defect, by a promise of the mas- 
ter to repair, unless the defect was such that 
he ‘‘materially contributed to the injury by 
his own rashness.’’ In another case?’ it was 
held that if defective machinery may be used 
with care, the master, having promised to re- 
pair, and neglected so to do, is liable for any 
injury to the servant, unless the defect was so 
glaring and palpably dangerous that a man 
with common prudence would not use it. To 
the same effect are the cases cited below,?® al- 
though some are not directly in point. To be 
in harmony with the adjudications, the mas- 
ter to be liable must have known or could 
have known the defect, by the exercise of or- 
dinary diligence, and the servant must not 
continue afver the defect becomes necessarily 
dangerous, so that a person exercising ordin- 


167 Hurl. & N. 937. 

17 Conroy v. Vulcan Iron Works, 62 Mo. 35. 

18 Hough v. Railroad Co. 100 U. S. 215; Paterson v 
Railroad Co. 76 Pa. St. 889; Laning v. Railroad Co. 49 
N. Y. 521: Railroad v. Gildersleeve, 38 Mich. 133; Le- 
clair v. Railroad Co. 20 Minn. 9; Brabbetts v. Railroad, 
88 Mo. 289; Ford v. Railroad Co.110 Mass.261; Holmes 
v. Worthington, 2 Fos. & Fin. 583; Stoddard v. Rail- 
road Co. 65 Mo. 514; Buzzell v. Laconia Manfg. Co.48 
Me. 118; Couch v. Steele, 3 Ell. & Bl. 402; Kroy v. 
Railroad Co. 32 Iowa, 357; Greenleaf v. Railroad, 33 
Iowa, 52; Snow v. Railroad, 8 Allen, 441; Rigby v. 
Hewitt, 5 Exch. 243; Haly v. Felton, 11 7%. B. 143; 
Senior v. Ward, 1. E. & E. 385; Chicago v. Plott, 89 
Til. 141; Stevenson v. Jewett, 16 Hun. 210; Filike v. 
Railroad Co. 58 N. Y. 549; Whart. Neg. 220; Sherm. 
& Red. Neg. § 96; Cooley on Torts, 563; Keegan v. 
Kavanaugh, 62 Mo. 282. 
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ary care would not have used it.19 

The next question is, must the defect be 
remedied within a reasonable time after the 
promise? In other words, if the servant con- 
tinues in the service beyond a reasonable time 
after the promise is made, can he recover? In 
Belair v. Railrord Co.,7° Crutchfield v. Rail- 
road Co..?1 Hough v. Railroad Co.,?? and sev- 
ral text writers, it asserted, but not decided 
that this limitation is a part of the rule, ex- 
cept that one writer,** adds, ‘‘and as we think 
for an injury suffered within any period 
which would not preclude all reasonable ex- 
pectation that the promise might be kept.’’ 
This limitation is not found in the other cases. 
It does not harmonize with the doctrine. It 
is more in harmony with the rule and the rea- 
sons for it, to hold that the servant can rely 
on the promise until the defect becomes so 
dangerous that a person with ordinary care 
would not riek it, and this agrees with well 
considered cases.?4 

Is this a question exclusively for the jury? 
As previously stated, the question of fact is 
whose fault caused the injury? Whether the 
servant was guilty of negligence in perform- 
ing the service, after knowledge of the defect? 
The master and servant are obliged to do 
their duty, andif either fail, liability attaches 
for the consequences, because in law it is the 
result of the carelessness of him who has fail- 
ed to do his duty; hence, in all cases their 
relative duties are to be balanced, and the 
question is, whose act was the proximate 
cause of the injury. The presumption is that 
both master and servant did their duty; the 
master that he promised and kept in order 
safe machinery, etc., and the servant that he 
assumed the ordinary risks incident to the use 
of such machinery, etc. ;> hence for the ser- 

19 Railroad Co. v. Swett, 45 Ill. 197; Porter v. Rail- 
road Co. 60 Mo. 160; O’ Donnell v. Railroad Co.59 Pa. 
St. 2389; Harrison v. Railroad Co.31 N.J.L. 298; Mehan 
v. Railroad Co. 78 N. Y. 585; Dale v. Railroad Co. 63 
Mo. 455; Dorsey v. Phillips Com. Co. 42 Wis. 583; 
Devitt v. Railroad, 50 Mo. 302: Baylor v. Railroad Co. 
40 N. J. 28; Owens v. Railroad Co. 1 Lans. 108; Mc- 
Glynn v. Brodie, 31 Cal. 376. 

20 43 Iowa, 662. 

2178 N. C. 300. 

22 100 U. S. 215. 

%Sherm. & Redf. Neg. § 96; Wharton Neg. 220; 
Thompson Neg. 1009. Also see Shanny v. Androscog- 
gin Mills, 66 Me. 420; Holmes v. Worthington, 2 Fost. 
& Fin. 533. 

24Sherm. & Redf. Neg. § 96. 


25 Patterson v. Railroad Co. 76 Pa. St. 898; Clark v. 
Holmes, 7H. & N. 987; Conroy v. Iron Works, 62 Mo. 





vant to recover he must show (1), the defect 
and injury, (2) negligence of the master, (3) 
that he did not assume the risk. The negli- 
gence of the master is shown by evidence that 
by the exercise of ordinary care he knew or 
ought to have known of the defect.2° That 
the servant did not assume the risk is shown 
by evidence that the defect or risk was not in- 
cident to the service, i. e. that with ordinary 
care it was not or ought not to have been 
known ; or if he knew or could have known it 
he was absolved from negligence by reason of 
the legal excuses above given, such asa 
promise to remedy the defect.27 This does 
not mean that the servant must prove that he 
has not been guilty of contributory negli- 
gence, but is stated to show the primary ord- 
er of the proof, because in the proof of negli- 
gence by the master is really included the 
rebuttal of the presumption that the injury re- 
sulted from the ordinary risks incident to the 
service. If the servant does not prove this, 
he does not make out his case, and hence in 
such cases it is a question for the court and not 
for the jury.”6 

The question of negligence is a mixed ques- 
tion of law and fact. If the facts are dispu- 
ted it is for the jury to decide what is estab- 
lished.?9 If the plaintiff’s evidence is not 


85; Stoddard v. Railroad Co. 65 Mo. 514; Keegan v. 
Kavanaugh, 62 Mo. 232; Railroad Co. v. Swett, 45 Ill. 
197; Darséy v. Cons. Co. 42 Wis. 583, Hard v. Railroad, 
82 Vt. 478; Gibson v. Railroad Co. 46 Mo. 168; Rail- 
road v. Barber, 5 Ohio St. 541; Brydon v. Stewart, 2 
McQueen, 30; Williams v. Clough, 3 H. & N. 259; 
Marshall v. Stewart, 33 Eng. L. & Eq. 1; Patterson v. 
Wallace, 1 McQueen, 748; Wood’s Master and Ser- 
vant, sec. 346, and cases cited. 

26 Railroad v. Troesch, 68 Ill. 545; Kemz v. Stewart, 
1 Daly, 481; Gibson v. Railroad Co. 46 Mo. 163; Has- 
kins v. Railroad, 65 Barb. 129; Owen v. Railroad Co. 
1 Lans. 108; Buzzell v. Laconia Manfg. Co. 48 Me. 
118; Cayzer v. Taylor, 10 Gray, 274; Keegan v. Rail- 
road Co. 8 N. Y. 175; Ryan v. Fowler, 24 N. Y. 410. 

7 Railroad v. Barber, 5 Ohio St. 521; McClellan v. 
Railroad, 20 Barb. 449; Perry v. Marsh, 25 Ala. 659; 
Assop v. Yates, 2 H. & N. 767; Huddleston v. Ma- 
chine Shop, 106 Mass. 282; Campbell v. Railroad Co. 
58 Ga. 488; Walsh v. Valve Co. 110 Mass. 23; Wonder 
v. Railroad Co. 32 Md. 411; Railroad v. Webb, 12 Ohio 
St. 175; Owen v. Railroad Co. 1 Lans. 108; Patterson 
v. Railroad, 76 Pa. St. 348; Fort v. Railroad Co. 17 
Wall. 554. 

28 Owen v. Railroad Co. 1 Lans. 108; Riley v. Baxen- 
dale, 6 H. & N. 445; Skipp v. Railroad Co. 9 Exch. 223; 
Assop v. Yates, 2 H. & N. 767; Seymour v. Maddox, 
16 Q. B. 826; McMahon v. Lennard, 6 H. L. Ca. 970; 
Avery v. Bowden, 6E. & B. 973; McMillan v. Rail- 
road Co. 20 Barb. 449; Railroad Co. v. Webb, 12 Ohio 
St. 475. 

29 Filer v. New York Cent. R. 49 N.Y. 50. 
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sufficient in law to prove the master’s negli- 
gence, it is, a question for the court,®° and 
also when the evidence discloses an injury re- 
#ulting from an ordinary risk, and nothing 
appears to rebut the presumption that he as- 
sumed such risk, the question is for the 
court.31 “If the evidence is such that a ver- 
dict for the plaintiff would be clearly against 
the evidence, the question is one of law, and 
should be decided by the court.’’*? If the 
evidence shows that the servant did not as- 
sume the risk, such as that the master 
promised to repair the defect, and failed to 
do it, in consequence of which the injury re- 
sulted, it is also a question for the court, un- 
jess such fact is disputed, whether or not 
the servant contributed to the injury, by 
working the defective machinery longer than 
ordinary care required, in which cases the 
jury are to determine. 
Joun F. KELty. 
Bellaire, Ohio. 


80 Dymen vy. Leach, 29 L. J. Exch. 221. 

31 Stone v. Oregon Manfg. Co. 4 Oregon 52; Stack v. 
Patterson, 6 Phila. 221; Skipp v. Railway Co. 9 Exch. 
228; Assop v. Yates, 2 H. & N. 765; Owen v. Railroad 
‘Co. 1 Lans. 108. 

82 Filer v. Railroad Co. 49 N. Y. 50; Allen, J. 

88 See Ford v. Railroad, 110 Mass. 240; Laning v. 
Railroad Co. 49N. Y. 531. 








£QUITY—WILL—PROVISION FOR WIDOW— 
ELECTION—INSANITY—LIMITATIONS. 





VAN STEENWYCK v. WASHBURN. 





Supreme Court of Wisconsin, Nov. 20, 1883. 


1. A direction by a testator to his executors, ‘‘to 
provide for the wants ef his widow,’’ and‘ ‘to place 
no limit upon the sums” to be expended for her com- 
fort, is a ‘‘*devise’’ or ‘‘provision’’ within,the mean- 
ing of the statute. 


2. The fact that the executors have the power to 
regulate the amount of such provision, in their dis- 
cretion, affords no reason why she should not be put 
to her election. 

8. Where a testator makes « provision in his will, for 
his insane wife, her guardian cannot makej the elec- 
tion necessary under the statute to preserve her com- 
mon law and statutory rights in the estate of her 
husband, neither does her insanity postpone the limit 
of time, but a court of equity may make such elec- 
tion within the period prescribed by the statute, al- 
though such election is required of the widow. 

4. General statutes can have only general operation. 


5. A court of equity, in making its election for an 
insane widow, will use its own judgment as,to what 


ig advisable, without strict regard to what the widow 
might do if she were sane. 

6. The courts of one State should follow the decisions 
in matters of law, concerning the disvosition of per- 
sonal property, of another State where the deceased 
had his domicile. 


Appeal from Circuit Court, La Crosse County. 

Finches, Lynde and Miller and Wing and Prentiss, 
for appellants; Cameron, Losey and Bunn and 
John I. Cole, for respondents. 

COLE, C. J., delivered the opinion of the court: 

This is a bill filed by the executors praying the 
court to construe the will of the late Gov. C.C. 
Washburn, and to direct them as to the manner 
of executing its trusts. All persons interested in 
the estate are made parties. The first question, 
as to which the instruction of the court is asked, 
is whether Mrs. Washburn, the widow of the tes- 
tator, being insane, must take under the provi- 
sions of the will or against the will. The statute 
on this subject enacts that if any lands be devised 
to a woman, or other provision be made for her 
in the will of her husband, she shall make her 
election whether she will take the lands so devis- 
ed, or the provision so made, or whether she will 
claim the share of his estate allowed by law. 
She is not entitled to both, unless it plainly ap- 
pears by the will to have been so intended by the 
testator. Section 2171, Rev. St. When the widow 
shall be entitled to an election, she shall be 
deemed td have elected to have taken such devise 
or other provision, unless, within one year from 
the death of her husband, she file in the proper 
Probate Court a notice in writing that she elects 
to take the provision made for her by law instead 
of such devise or other provision. Section 2172. 
As was observed in Hardy v. Scales, 54 Wis. 452, 
(S. C. 11 N. W. Rep. 590), this statute changes 
the common law rule that a provision for the wi- 
dow, in the will, was presumed to be a matter of 
bounty, and not intended to exclude dower, un- 
less it was so declared in the will, or resulted as 
a necessary implication from its terms. 

The second clause of the will under considera- 
tion reads as follows: ‘ I direct my executors 
to bear constantly in mind the wants of my wife, 
and to set aside, use, and expend whatever 
moneys may be necessary, consistently with ner 
condition, to provide for her comfort and physical 
health; and I place no limit upon the sums 
which they may spend for the purposes indicated. 
Now, can this be said to be a ‘‘devise” or ‘‘other 
provision” made for the widow within the 
meaning of section 2171 above referred to? We 
are clearly of the opinion that an affirmative an- 
swer must be given this question. 

All the counsel agree that the intention of the 
testator, as collected from the whole will, must 
control in the interpretation of any particular 
clause. Now, observing the cardinal rule of con- 
struction, were there any doubt as to the meaning 
or intent of the second clause—and we do not 





‘ really perceive how there can be — such doubt 
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would be removed by an examination of the other 
clauses. But regarding this clause alone, what 
conclusion can be drawn from the language used. 
It seems to us we must say and hold that the tes- 
tator therein and thereby intended to make, and 
did make, provision for his wife which was to be 
in lieu of dower and one-third of the personal es- 
state. The provision is to continue for her nat- 
ural life. Itis ample and adequate to meet her 
every want, to secure for her every comfort and 
every relief which money may provide,and which 
her physical health or mental infirmity may re- 
quire under any possible change in her condition. 
The executors are imperatively directed to bear 
constantly in mind the wants of his wife; to set 
aside, use and expend whatever money may 
be necessary, consistently with her cendition, to 
provide for her comfort and physical health,with- 
out limit as to the sums they may spend for these 
purposes. This is strong and unequivocal lan- 
guage, and excludes all doubt as to the meaning 
or intent of the testator. We are confident we 
have not misapprehended it, in the remarks which 
we have made upon this clause. 

This conclusion is greatly strengthened by other 
clauses of the will, in which the testator carefully 
directs how his estate is to be managed and dis- 
posed of by his executors or the Fidelity Com- 
pany, his ultimate trustee. Express provision is 
made for renting the flouring mills at Minneapo- 
lis by the executors; for putting them and the 
pine lands on Black river into acorporation, or in 
the event that these properties were not put into 
a corporation, ther for their sale and conveyance; 
for cutting the timber on pine lands, mavufactur- 
ing it into lumber, and selling the same; and for 
the final distribution of the residue of the estate 
after all legacies and bequests were paid. These 
provisions are utterly inconsistent with the idea 
that the widow was to have dower in the estate, 
and demonstrate that it was the intention of the 
testator to make some other provision for her 
which should be in lieu and satisfaction of all 
legal rights. And so tar from “‘it plainly appear- 
ing by the will’? that she should have dower, 
in addition to that provision, the contrary inten- 
tion is clearly manifest. Counsel reterred to cases 
which hold that after a provision is made for the 
widow, where lands are devised to trustees upon 
trusts for any purpose, with power or direction 
given the trustees to occupy, manage, or lease the 
same, or even to cut timber on any part of the 
lands, this mode of disposition is considered in- 
consistent with a claim of dower and makes an 
election neceseary. Birmingham v. Kirwin, 2 
Schoales & L. 444; Miall v. Brain, 4 Madd. 119; 
Butcher v. Kemp, 5 Madd. 61: Goodfellow v. 
Goodfellow, 18 Beav. 365, are instructive upon 
this point. We do not deem it necessary to go 
over these cases, inasmuch as the intention to ex- 
clude dower is so perfectly plain and clear on the 


face or the will. 
But the learned counsel who combats this view 


says the direction to the executors to provide for 





the comfort and physical health of his wife, cre- 
ated no charge upon the testator’s estate; that it 
was merely a personal direction to them, intended 
to be in force only during the settlement of the 
estate, which the testator contemplated would be 
closed at the end of five years. Some of the du- 
ties imposed upon the executors by the will, it 
was doubtless expected they would fully discharge 
or perform in five years. But that was not the 
case in respect to all the duties intrusted to thefh 
by the will. The direction requiring them to 
constantly bear in mind the wants of his insane 
wife, and so set aside, use, and expend whatever 
money might be necessary to provide for her 
comfort and support, created a personal trust 
which was to continue while she lived. This is 
apparent from the will. The executors 
cannot discharge themselves of this im- 
portant duty—as they can of some other 
—by transfering that trust to the Fidelity Insur- 
ance, Trust & Safe Deposit Company of Philadel- 
phia, even if that institution would agree to ac- 
cept and perform it; for it wasa matter of per- 
sonal trust and confidenee reposed inthem as 
trustees by the testator. The will not only pro- 
vides all the pecuniary means necessary for a full 
performance of the trust, but it expressly requires 
the executors to expend whatever may be essen- 
tial to promote her comfort or meet her wants. 
To maintain and support such a trust, to enable 
the executor to perform the duties which it de- 
volves upon them, they have the coutrel of the en- 
tire estate, and are required to set aside an¢ re- 
tain in their hands a sufficient sum to meet all the 
possible wants of Mrs. Washburn, of every kind, 
whil2 she lives. For,as we have said, this is a 
personal trust confided to them in addition to the 
ordinary powers and duties of executors. It can 
not be doubted that the testator regarded it as 
the most delicate and important duty intrusted to 
them under the will; therefore he selected for its 
performance intimate friends and relatives, per- 
sons who would most likely take a lively interest 
in, and watch with the greatest concern over, the 
welfare and comfort of his unfortunate wife. It 
seems hardly necessary to add that the second 
clause creates a personal trust within the strict 
sense of the term. See Saunderson v. Stearns, 6 
Mass. 37; Dorr v. Wainwright, 13 Pick. 328; Dole 
v. Johnson, 3 Allen, 364; Carson v. Carson, 6 Al- 
len, 397; Warner v. Bates, 98 Mass. 274; Sawyer’s 
Appeal, 16 N. H. 459; 2 Story, Eq. Jur. secs. 1058 
et seq; 1 Perry, Trusts, sec. 262; Batchelder v. 
Batchelder, 20 Wis. 453; Burt v. Herron, 66 Pa. 
St. 400; In re Sanderson’s Trust, 3 Kay & J. 497; 
Thorp v. Owen, 2 Hare, 608; Erickson y. Willard, 
1N. H. 227; Foley v. Parrey, 1 Cooper, Sel. Cas. 
219; 8. C.8 Eng. Con. Ch. R. 444; Stewart v. 
Chambers, 2 Sandf. Ch. 382. 

But the learned counsel insists that the provis- 
ion in the second clause cannot come within the 
statute, because the amount to be expended by 
the executors for the suppert of Mrs. Washburn 
rests solely in their discretion, and that a cour 
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will not review such discretion if exercised in 
good faith. Sohe says, whether the amount to 
be spent for the benefit of the widow is $1,000 or 
$5,000 a year, isentirely within the discretion of 
the executors, and that no person can be put to 
an election until fully advised of the extent and 
value of the two rights or things he must choose 
between. In answer to this position we say there 
can be no doubdt, if the executors neglect or refuse 
té expend whatever money may be necessary to 
execute the trust, that a court of equity will com- 
pel them to doso. There is surely no such uncer- 
tainty as to the requisite amount as to be incapa- 
ble of legal ascertainment. Jd certumest quod cer- 
tum reddi potest. In one sense there is no discre- 
tion in the executors or trustees upon the subject. 
‘They must expend whatever is necessary for the 
purposes indicated. The direction is mandatory 
in the will, leaving no discretion in the executors 
in that regard. Anabsolute duty is imposed to 
expend whatever is necessary, regard being had 
tothe condition and changing circumstances of 
Mrs. Washburn. At one time a larger sum may 
be called for than another, but the provision made 
is ample and adequate to meet every want and se- 
cure every comfort. Certainly a court of equity 
would find no difficulty in enforcing such an ab- 
solute trust, should the executor neglect or fail to 
perform it. This preposition we deem too plain to 
require further comment. 

Thus, having reached the conclusion that the will 
makes provision for the widow, within the true 
intent and meaning of the statute, the next ques- 
tion to be considered is, does the statute apply to 
an insane person? On this point it is vigorously 
insisted that it does not; that the statute provides 
only for cases where an election is possible; that 
an insane widow is incapable of making any elec- 
tion, of exercising any intelligent judgment or 
choice, therefore she cannot come within its terms. 
The statute manifestly implies choice or election 
on the part of the widow, or by some instrumen- 
tality in her behalf. At the same time it is ap- 
parent that the statute contains no exception of 
persons who are insane or otherwise under dis- 
ability. Where the widowis sane, is sui juris, 
capable of making contracts, competent to bind 
herself by a legal obligation, the way is plain. 
She can elect whether she will take the devise or 
other provision made for her in the will of her 
husband, or whether she will claim that interest 
in his estate which the law gives her. But when 
we come to apply the statute to an insane widow, 
a non compos mentis, one who can exercise no in- 
telligent judgment or choice, one who is not re- 
sponsible for her acts, then it goes against our no- 
tions of right and justice. Still, the law is well 
settled that in the construction of statutes general 
words are to have a general operation, unless 
something is found in the statutes itself which af- 
fords grounds for qualifying or restraining them. 
‘“‘No exceptions can be claimed in favor of partic- 
ular persons or classes unless they are expressly 
mentioned.’’ Dixon, C.J. in Woodbury v. Shack 





leford, 19 Wis. 60. The same principle was rec- 
ognized and enforced in Lindsay v. Fay, 28 Wis. 
177, and is. doubtless in accord with the great 
weight of judicial opinion on this subject. As the 
legislature has made no exception in the statute, 
the courts have no right to make one, because to 
do so would be legislation. Were we to hold that 
the statute does not include a widow of unsound 
mind, we should certainly be making addition to 
it which the legislature has not seen fit to enact. 
The ill effects of holding that the statute did in- 
clude an insane widow were most ably presented 
in the argument of respondents’ counsel. These 
evil consequences, however proper for the consid- 
eration of the legislature,can really have no weight 
in giving consideration to a statute which is plain 
and unambiguous in its language. The doctrine 
of aninherent equity, creating an exemption as 
to any disability where tne legislature has made 
none, must be abandoned, particularly in a coun- 
try where the legislative power is distinct from 
the judicial. The result, therefore, on this point, 
is that we must hold that the general words in the 
statute have a general application, and since there 
is no exception as to an insane widow, the court 
can create none. Demarest v. Wynkoop, 3 Johns. 
Ch. 137; Lewis v. Lewis, 7 Ired. Law, 73; Thomp- 
son v. Egbert, 2 Har. (N.J.) 462; Bank v. Dalton, 
9 How. (U. 5S.) 522. 

The next Inquiry is, how and by whom is the 
election to be made? ‘The counsel for the execu- 
tors say the right and duty of making an election 
are personal to the widow,and must be made by 
her alone. But she is insane, mentally incapable 
of making a choice or election in the matter. This 
being the case, can any election be made for her 
under the statute, or does the power to elect fail 
on account of her disability? These are questions 
not free from difficulty, but we think they are 
susceptible of solution. The counsel for the re- 
spondents claims that the guardian of Mrs. Wash- 
burn can elect for her, and that the election which 
he has made to take her legal share in the estate 
is a valid election and must stand. At the same 
time, the counsel, with his usual fairness and can- 
dor, admits that there are many decisions disaf- 
firming the right of the guardian to elect. This 
concession is not improvidently made. Many cases 
can be found which, in effect, hold that the statu- 
tory right of election conferred upon the widow is 
a strictly personal right, and cannot be exercised 
by another person in her behalf; that even the in- 
capacity of the widow to elect by reason of insan- 
ity, furnishes no sufficient ground for the relaxa- 
tion of this rule. Collins v. Carman’s Ex’r, 5 Md. 
503; Hinton v. Hinton, 6 Ired. 274; Lewis v. Lew- 
is, supra; Sherman v. Newton, 6 Gray, 307; 3 Har. 
& McH. 95; Welch v. Anderson, 28 Mo. 293. We 
are not aware of any direct authority which de- 
cides that the guardian of an insane widow may 
elect for her in the absence ofa statute giving him 
that right. In Brown v, Hodgdon, 31 Me. 65, the 
widow waived the provision made for her in the 
will. Subsequently a guardian was appointed on 
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account of insanity, who elaimed dower for her. 
This was quite consistent with the position that 
she had made a valid waiver. It was contended 
that the widow was insane when she made the 
waiver. But whether she was or not the court did 
not decide. The court says,in effect, that the 
contracts of insane persons are not void, but orly 
voidable, and may be ratified during a lucid inter- 
val; that nothing had been done by the widow 
evincing a disposition to avoid the waiver, nor by 
the guardian after his appointment. It is appar- 
ent the case fails to sustain the position to which 
it is cited, that the guardiap may elect. In Heav- 
enridge v. Nelson, 56 Ind. 90, the court decided 
that the guardian of a widow of unsound mind 
has no power to elect for her, as between the pro- 
visions of a will and her legal rights. The caseis 
in harmony with the great current of authority. 
Pinkerton v. Sargent, 102 Mass. 568, affirms the 
same doctrine, that the privilege of a waiver is a 
purely personal right, and if the widow is insane, 
neither she nor her guardian can exercise it. It 
seems unnecessary to multiply cases upon this 
point. Nor do we find anything in the statute re- 
lating to the powers and duties of a guardian of 
aninsane person which confers the right to 
elect. 

We cannot go over, in detail, the various pro- 
visions referred to by counsel, but content our- 
Selves with saying thatin none of themis the 
right given, either expressly or by any fair impli- 
cation.. The right of the guardian to sue for and 
collect debts due his ward, and-to appear for and 
represent such ward in all actions and proceed- 
ings, except where another person is appointed 
for the purpose, does not relate to or apply to an 
election under a will. It properly refers to the 
proceedings in ordinary actions in court. Still, 
notwithstanding these provisions ot the statute, 
the appointment of a guardian ad litem is general- 
ly deemed necessary,and made; but ic is clear 
that the statute confers no power on the guardian 
to make an election for an insane widow, and it 
would be a perversion of it terms to so hold. It 
therefore follows, from these views, that the elec- 
tion made by the guardian of Mrs. Washburn was 
without authority of law, and can have no valid- 
ity whatever. But if neither the widuw nor guar- 
dian could make a valid election under the statute, 
the question arises whether a court of equity has 
the power to make it for her. .At common law, 
where the person entitled to elect was insane and 
incapable of exercising the right, a court of equity 
would elect for him. Says Mr. Justice Story: ‘It 
is in cases of wills that the doctrine respecting 
election and satisfaction must frequently, though 
not exclusively, arise in practice. and is acted 
upon and enforced by courts of equity.’”’ The 
learned author defines ‘“‘election’’ as used by him, 
**to be an obligation imposed upona party to 
choose between two inconsistent or alternative 
rights or claims in cases where there is a clear in- 
tention of the person from whom he derives one 
that he should not enjoy both. Every case of 





election, therefore, presupposes a plurality of gifts 
or rights, with an intention, express or implied, 
of the party who has the right to control one or 
both, that one should bea substitute for the other. 
The party who is to take has a choice, but he can- 
not enjoy the benefits of both.” 2 Story, Eq. Jur. 
sec. 1075. 

Independent of the statute, probably, no one 
would question the power of a court of equity, 
where the application was in time, to elect for an 
insane widow, or other person, incapable from 
want of capacity of personally making it. Such a 
power has often been exercised by courts of 
chancery in England and in this country, and the 
jurisdiction is well established. Does, then, the 
statute which requires the widow to elect, limit 
or abrogate this jurisdiction, so that a court can 
no longer exert it on behalf of an insane widow? 
We perceive no sufficient ground for saying that 
it does. The objectof the statute is to regulate 
dower, declare when and under what circum- 
stances it shall exist, define its extent, and pre- 
scribe the mannerin which it may be barred. 
True, it provides that when the widow is put to an 
election she shall be deemed to have elected to 
take the jointure, devise, or other provision, un- 
less within a year from the death of her husband, 
she file a notice that she elects to take the share 
of his estate which the law gives her. But we do 
not think it was the design of the statute to abro- 
gate the jurisdiction of a court of equity in a prop- 
er case. Such aninference should not be made 
without a clear expression of such legislative in- 
tent. Besides, within the year, the executors in- 
voked the jurisdiction of the court to construe the 
will, asking directions as to how they shall exe- 
cute its trusts, and that the question of election be 
determined. In one question they distinctly ask 
whether the widow, being insane,is put to an 
election; if so, how and by whom the election is 
to be made. ‘his calls upon the court to make 
the election if it has the power to do so. 

The question as to the right of a court ef equity 
to make an election for an insane widow has been 
considered in other States where a similar statute 
exists. In Wright v. West, 2 Lea, (Tenn.) 78, it 
was decided that a widow who had not dissented 
from the provisions of her husband’s will within 
time prescribed by law, because of her insanity, 
might in equity assert her rightsin the estate as 
though she had dissented. Judge Freeman dis- 
sented fromthe decision, holding that she was 
barred by the statute. But the diecussion in both 
opinions is learned and able. In Smither v. Smith- 
er, 9 Bush, (Ky.) 2380, the court ruled that the 
widow might make an election ina mode differ- 
ent from that pointed out by the statute. The pro- 
ceeding was in equity, and the election of the 
widow was postponed until the conditon of the 
estate was ascertained. In Collins v. Carman’s 
Ex’r, supra, no renunciation by the widow or by 
any one in her behalf was made or attempted to 
be made during her life, but the provisions of the 
will for her benefit were ‘fully complied with by 
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the executor. The widow was insane at the death 
of her husband, and continued so until she died. 
Shortly after her death letters of administration 
on her estate were granted to the complainant, 
who promptly filed a renunciation of the devises 
and bequests made for the benefit of his intestate. 
He then filed a bill to obtain a decree declaring 
his renunciation effectual and sufficient; or if, for 
any cause, it should be deemed informal and im- 
perfect, he prayed that he might be considered as 
revoking by his bill the renunciation. The court 
held that the act requiring the widow to renounce 
the devises and bequests in the will within six 
months from the death of her husband, included 
an insane person, and that her administrator, after 
a lapse of four years, could not renounce for her, 
she having enjoyed during all that time the bene- 
fits provided for her by the will. Therefore the 
court decided he could not make the renunciation 
or claim anything beyond what was given his in- 
testate in the will. In the opinion the court uses 
this language: ‘In saying this, we wish to be un- 
derstood as not intimating any opinion upon the 
question whether a court of equity can or cannot 
make an election or renunciation for an insane 
widow during her life, and in proper time. The 
case does not call fora decision on that peint.” 
Page 527. Therefore, in view of these authorities 
and of the nature of the case, we are disposed to 
affirm the right of the court to elect for the 
widow. 

But upon what principles must the court pro- 
ceed, or what considerations should be regarded 
in making that election? The counsel for the re- 
spondents insist that the principle upon which an 
election is made by a courtfor the person under 
disability, is to take that property whichis the 
most valuable. That may afford a just and proper 
rule upon which to proceed in most cases. But 
we think it would not be wise to act upon that 
principle in the case before us for these reasons: 
Gov. Washburn, at the time of his death, owned 
large properties in the States of Wisconsin, Min- 
nesota, ahd Missouri. Had he died intestate it is 
said his widow would have taken $600,000 or 
$700,000 as her share of his estate. It was assum- 
ed on the argument, and such doubtless is the fact, 
that the executors have set aside $5,000 a year to 
be expended for her support. If thisamount should 
de doubled or trebled, it is plain that the sums 
expended for her benefit would only be a 
small fraction of the share she would 
take by law. Mrs. Washburn was sixty 
two years of age when this bill was filed. 
She has been insane, without a lucid interval, for 
more than twenty-five years. There is no ground 
for a rational hope or expectation that she will 
ever be any better. Her mind has rested too long 
in the deep eclipse to justify or warrant such 
hope. Medical science and skill long since ex- 
hausted their resources in efforts to cure her. 
Presumably she is incurably and hopelessly in- 
sane; and if she is ever restored to her reason, 
ever again clothed andin her right mind, to all 





human judgment, that change must be brought 
about by an agency higher than that of man. 
She can have no conception of the value or use of 
money. If ‘* the wealth of Ormus and of Ind*’ 
were laid at her feet she would not distinguish it 
from the dust. She cannot use money; she can- 
not manage it; its possession would be of no 
earthly benefit or advantage to her. Provision 
is made in the will for all her wants and necessi- 
ties; for medical care and attendance; for all 
other care; in short, for everything that will 
promote her comfort and physical health. Does 
not this meet the demands of every equitable re- 
quirement, so far as Mrs. Washburn is concerned? 
Further, cannot the court pay some regard to the 
benevolent intentions of the testator towards his 
kindred by blood, and those having claims on his 
bounty; to bis munificent bequests for admirable 
and neble public charities, such as establishing a 
public library, an orphan asylum for young and 
destitute orphans; to the fact that he madea 
will in and by which he disposed of his entire es- 
tate in a manner which seemed to him just and 
right. Is it permissible tor the court to consider 
any of these matters, or must its discretion and 
judgment be limited to the sole inquiry, which 
property is the more valuable? Itis evident if the 
court should elect what the law gives the widow 
in case of intestacy that the intentions of the tes- 
tator willin a measure be defeated? Such an 
election would greatly interfere with the scheme 
of the will. Defeating a will, in any substantial 
provision, is much like breaking it. It is defeat- 
ing it pro tanto. The right to dispose of one’s es- 
tate in accordance with his own wishes is a sacred 
right, which a court of equity will not disregard 
or destroy. The late chief justice, in Dodge v. 
Williams, 46 Wis. 70, says: ‘* Every one should 
have the same power to dispose by will, after his 
death, in accordance with his own wishes, of 
whatever he may leave behind him in his sole 
right, as he had in life to dispose of it by contract 
or by gift, and is as much the duty of the courts to 
uphold and enforce his will after death, as to up - 
hold and enforce his contracts made during life.” 
Pages 90, 91. 

It seems to us these considerations are entitled 
to some weight in making the election in this 
case. Ifthe court can regard them, if it has any 
discretion in the matter, they should exert their 
due influence on our judgment. But if the court 
must elect for the widow, the more valuable in- 
terest,without reference to any other consideration 
then it really will exercise no discretion. But we 
think it is the clear duty of the court to exercise a 
sound discretion in the matter—to consider every- 
thing having a legitimate bearing on the electiou 
to be made. Consequently, acting upon that 
principle, the court, in view of Mrs. Washburn’s 
insane condition, in view of the liberal and am- 
ple provision made for her benefit in the will, and 
in consideration of all the facts, does elect for her 
that provision as being on the whole the best and 
most advantageous for her interest and welfare. 
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But it is said the heirs of Mrs. Washburn are 
entitled to recognition upon the question of elec- 
tion. An examination of the will shows that the 
testator has made a most bountiful provision for 
his two daughters. It is said that they will receive 
under the will about a half million dollars apiece. 
They have, therefore, no grouhd to complain; 
indeed, they do not complain of anything in the 
will. It is but fair to assume f:0m the record that 
itis not their wish that any disposition which 
their kind and affectionate father saw tit to make 
of his property, should fail, or not have full ef- 
fect given to it. 

These remarks sufficiently indicate our views on 
most of the points upon which directions were 
asked by the executors. Of course, tke personal 
property will be governed by the law of the dom- 
icile, so that the election which has been made 
will dispose of all questions relating to the per- 
sonal estate and the real estate situated in this 
State. How this election may or should affect the 
rights of the widuw in real property in other 
States, is a point upon which we decline to ex- 
press an opinion, although the executors ask us to 
decide the question here. But it seems to us that 
the decisions of that question may properly be 
left to the tribunals of the State where such real 
estate is situated. There can be no doubt of the 
correctness of the proposition that the court of 
the domicile, the one which has jurisdiction of the 
person and estate of the insane widow, is the one 
to make an election for her. ‘The court of this 
State placed the widow under guardianship and 
appointed a guardian of her person and estate. 
This court has made an election for her, but how 
far such election will affect her rights in real es- 
tate situated in another State, may be a grave 
question. This observation, however, may be 
made: It is generally agreed by writers on the 
subject, and the rule hus trequently been acted 
on by the courts, that the ‘interpretation ’’ and 
construction of the will belongs to the tribunal of 
the domicile of the testator. Mr. Justice Story, 
in his work on the Conflict of Law, so states the 
doctrine (section 491) as law; Judge Kedfield (1 
Redf. Wilis, p. 396), and other authorities cited 
by these learned writers, in notes to their texts. 
It is also true that the administration in the State 
of the domicile is deemed the principal or primary 
administration—the one that can make the final 
decree for the settlement and distribution of the 
estate. If administration is granted in another 
State, it is treated as in its nature ancilliary mere- 
ly, and is generally held subordinate to the prin- 
cipal administration. See Story, Confi. Law, sec. 
518; Price v. Mace, 47 Wis. 23; (S.C. 1 N. W. 
Rep. 336); Parsons v. Lyman, 20 N. Y. 103. So; 
where assets remain in the hands of the ancillary 
administrator after the satisfaction of all debts in 
his jurisdiction, they are usually ordered to be 
sent to the principal administrator for distribution. 
But real estate is governed by the lex loci, and 
questions in respect to it properly belong to the 
jurisdiction where it is situated. There may be 





exceptions to this rule, as the counsel for the ex- 
ecutors claim. But, suffice it to say, we shall not 
attempt to define the rights of Mrs. Washburn in 
real estate in other States. 

It appears that there is a statute in Minnesota 
which provides that the surviving wife shall be en- 
titled to, and shall hold in fee simple, an equal 
undivided one-third of all lands of which her 
deceased husband was at any time during cover- 
ture seized or possessed, free from any testamen- 
tary or other disposition thereof to which she 
shall not have assented in writing, but subject 
in its just proportion to the payment of debts 
of deceased. The respondents’ counsel claim 
that under this statute the widow took, eo instanti 
on the testator’s death, an undivided one-third in 
fee-simple, and that this interest in such real es- 
tate she now ho!ds, both by descent and by the de- 
cree of the Hennepin County Probate Court. It 
does, indeed, appear in the case that the Probate 
Court of that county made such a decree, from 
which an appeal was taken, and which is now 
pending in the Appellate Court. But the con- 
struction of this statute, as well as the 
question as to what effect must be given 
the election for the widow made by the 
Probate Court, we shall leave for the decision 
of the Supreme Court of Minnesota. It may safely 
be assumed that that able and enlightened tri- 
buna] will correctly expound the statute in ques- 
tion, and define the rights of Mrs. Washburn un- 
der it, and usder the decree of the probate court. 
No doubt it will give to the decision of this court 
in placing a construction upon this will of Gov. 
Washburn, and in muking an eleetion for the 
widow, ali the consideration and credit to which 
it may be entitled, whether upon principles of 
comity or under the law of Congress. ‘There we 
leave the matter. 

In closing this opinion, we must express our ad- 
miration at the eminent ability and great re- 
search displayed by counsel on buth sides in the 
argument of tke case. 

It follows, from the views expressed, that the 
judgment of the circuit court, in construing the 
provision made in the will for the support of the 
widow, as well as in the directions to the execu- 
torsin regard to the execution of their trusts, is 
erroneous. The judgment is therefore reversed, 
and the cause remanded, with directions to enter 
a judgment in accordance with this opinion. It 
is also ordered that the taxable costs and disburse- 
ments on both sides be paid out of the estate. 

It is so ordered. 

Lyons, J., dissenting.—I fully concur in the de- 
cision of the court on all the questions determined 
by it leading to and including the proposition 
thai the court must make the election whether 
Mrs. Washburn shall take under the will of her 
late husband, or whether the provision made for 
her therein be waived in her behalf, and she be 
left to take the interest in his estate given by the 
statute in such cases. I also agree thet all the 
probabilities are that Mrs. Washburn will never 
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recover her reason; and further, that the provis- 
ions of the will are amply sufficient to sup;,ly all 
of her wants, and to secure for her the best care 
and attention during the remainder of her life. 


’ Yet Iam unable to concur with my brethren in 


vhe election made by them that Mrs. Washburn 
take under the wil. instead of the statute. I think 
the court should make the election for her which 
she, were she sane and capable of exercising rea- 
sonable judgment, would make for herself. I can 
not doubt, in that event, she would elect to waive 
the provisions made for her in the will, and take 
the interest in her late husband's estate which 
the statute in such case would give her. 

I must therefore dissent from the judgment of 
the court which elects for her that she take under 
the will. 


+ 
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GRACE v. AMERICAN CENTRAL INS. Co. 





United States Supreme Court, Nov. 19, 1883. 

1. A fire insurance policy contained this clause: 
‘‘This insurance may be terminated at any time at the 
option of the company, on giving notice to that effect 
and refunding a ratable proportion of the premium for 
the unexpired term of the policy. Itis a part of this 
contract that any person other than the assured, who 
may have procured the insurance to be taken by this 
company, shall be deemed to be the agent of the as- 
sured named in this policy, and not of this company 
under any circumstances whatever, or in any trans- 
actions relating to this insurance:’’ Held, that this 
clause imports nothing more than that the person ob- 
taining the insurance was to be deemed the agent of 
the insured in matters immediately connected with 
the procurement of the policy; that where his em- 
ployment did not extend beyond the procurement of 
the insurance, his agency ceased upon the execution 
of the policy, and subsequent notice to him of its ter- 
mination by the company was not notice to the in- 
sured. 


2. Parol evidence of usage or custom among insur- 
ance men to give such notice to the person procuring 
the insurance was inadmissible to vary the terms of 
the contract. 


8. The doctrine reaffirmed, that when jurisdiction 
of the circuit court depends upon the citizenship of 
the parties, such citizenship, or the facts which in 
legal intendment constitute it, must be distinctly and 
positively averred in the pleadings, or appear affirm- 
atively and with equal distinctness in other parts of 
the record. An averment that parties reside, or that 
a firm does business, in a particular State, or that a 
firm is ‘‘of” that State, is not sufficient to show citi- 
zenship in such State. 

4. Where the record does not show a case within the 
jurisdiction of a circuit court, this court will’'take no- 
tice of that fact, although no question as to jurisdic- 
tion had been raised by the parties. 


HARLAN, J., delivered the opinion of the court: 
This is an action upon a policy of fire insurance 
issued September 26, 1877, by the American Cen- 





tral Insurance Company of St. Louis to the firm 
of Wm. R. Grace & Co. 

The circumstances under which it was issued 
are these: A clerk of Wm. R. Grace & Co., 
charged with the duty of effectiag insurance 
against loss by fire upon their property, employed 
one W. R. Moyes, a broker in the city of New 
York, to obtain insurance, in a specified amount, 
for his principals. Moyes instructed one Anthony, 
an insurance broker and agent in Brooklyn, who 
had on previous occasions obtained policies for 
Grace & Co., to procure the required amount of 
insurance. Anthony obtained the policy in suit 
from the general agents in New York City of the 
defendant company, mailed or delivered it to 
Moyes, and by the latter it was delivered te Grace 
& Co., not later than the day succeeding its date. 
On the morning of October 6, one Carrol, for the 
insurance company, verbally notified Anthony 
that the company refused to carry the risk, and 
required the policy to be returned. There is some 
conflict in the testimony as to what occurred be- 
tween Carrol and Anthony on this occasion. But, 
in the view which the court takes of this case, it 
may be conceded that Anthony gave Carrol to un- 
derstand that the policy would be returned to the 
company oritsagents. The property insured was 
destroyed by fire on the night of October 6, 1877, 
or early on the morning of the 7th. Prior to the 
fire, neither the insured, nor their clerk by whose 
instructions the policy was obtained, had any 
knowledge or notice of the conversation between 
Carrol and Anthony, or of the fact that the com- 
pany had elected not to carry the risk. At the 
trial it was admitted that the contract between 
the parties was fully executed upon the delivery 
of the policy to the insured. 

The eighth clause of the policy is in these words: 
“The insurance may be terminated at any time at 
the request of the assured, in which case the com- 
pany shall retain only the customary short rates 
for the time the policy has been inforce. ‘The in- 
surance may also be terminated at any time at the 
option of the company, on giving notice to that 
effect and refunding a ratable proportion of the 
premium for the unexpired term of the policy. It 
is a part of this contract, that any person other 
than the assured, who may have procured the in- 
surance to be taken by this company, shall be 
deemed to be the agent of the assured named in 
this policy, and not of this company under any 
circumstances whatever, or in any transaction re- 
lating to this insurance.” 

The court refused, although so requested by 
plaintiffs, to rule that Anthony was not, within 
the meaning of the policy, their agent for the pur- 
pose of receiving notice of its termination; but 
charged the jury, in substance, that Anthony was, 
for such purpose, to be deemed the agent of the 
insured. Exception was taken in proper form by 
plaintiffs, as well to the refusal to give their in- 
struction, as to that given by the court to the jury. 
A verdict was returned for the company, and 
judgment thereon was entered. 
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The charge, in connection with the opinion de- 
livered by the learned judge who presided at the 
trial, indicates that, in his judgment, the words in 
the eighth clause—‘It is a part of this contract 
that any person, other than the assured, who may 
have procured the insurance to be taken by this 
company, shali be deemed to be the agent of the 
assured named in this policy,’’—were intended to 
be qualified by the words, ‘‘in any transaction re- 
lating to this insurance.’’ Upon this ground it 
was ruled that notice of the termination of the 
policy was properly given to Anthony, who per- 
sonally procured the insurance. We do not con- 
cur in this interpretation of the contract. The 
words in their natural and ordinary signification, 
import nothing more than that the person obtain- 
ing the insurance was to be deemed the agent of 
the insured in all matters immediately connected 
with the procurement of the policy. Representa- 
tions by that person in procuring the policy, were 
to be regarded as made by him in the capacity of 
agent of the insured. His knowledge or inform- 
ation, pending negotiations for insurance, touch- 
ing the subject-matter of the contract, was to be 
deemed the knowledge or information of the in- 
sured. When the contract was consummated by 
the delivery of the policy, he ceased to be the 
agent of the insured, if his employment was solely 
to procure the insurance. What the company 
meant by the clause in question, so far as it re- 
lates to the agency, for the one party or the other, 
of the person procuring the insurance, was, to ex- 
clude the possibility of such person being regarded 
as its agent, ‘‘under any circumstances whatever, 
or in any transaction relating to this insurance.”’ 
‘This, we think, is not only the proper interpreta- 
tion of the contract, but the only one at all con- 
sistent with the intention of the parties as gath- 
ered from the words used, There is, in our 
Opinion, no room for a different interpretation. 
If the construction were doubtful, then the case 
would be one for the application of the familiar 
rule that the words of an instrument are to be 
taken most strongly against the party employing 
them, and, therefore, in cases like this, most fa- 
vorably to the insured. The words are those of 
the company, not of the assured. If their mean- 
ing be obscure it is the fault of the company. If 
its purpose was to make notice, to the person pro- 
curing the insurance, of the termination of the 
policy, equivalent to notice to the insured, a form 
of expression should have been adopted which 
would clearly convey that idea, and thus prevent 
either party from being caught or misled. 

As the uncontradicted evidence was that An- 
thony’s agency or employment extended only to 
the procurement of the insurance, the jury should 
have been instructed that his agency ceased when 
the policy was executed, and that netice to him, 
subsequently, of its termination was ineffectual to 
work a rescission of the contract. 

At the trial below, evidence was offered by the 

‘company, and was permitted, over the objectior 
of plaintiffs, to go to the jury, to the effect th 





when this contract was made, there existed in the 
cities of New York and Brooklyn an established, 
well-known genera! custom in fire insurance busi- 
ness, which authorized an insurance company, 
entitled upon notice to terminate its policy, to 
give such notice to the broker by or through 
whom the insurance was procured. This evidence 
was inadmissible because it contradicted the man- 
ifest intention of the parties as indicated by the 
policy. The objection to its introduction should 
have been sustained. The contract, as we have 
seen, did not authorize the company to cancel it 
upon notice merely to the party procuring the in- 


surance—his agency, according to the evidence, © 


not extending beyond the consummation of the 
contract. The contract, by necessary implica- 
tion, required notice to be given to the insured, or 
to some one who was his agert to receive such 
notice. An express written contract, embodying 
in clear and positive terms the intention of the 
parties, can not be varied by evidence of usage or 
custom. In Barnard v. Kellogg, 10 Wall. 383, 
this court quotes with approval the lauguage of 
Lord Lyndhurst in Blackett v. Royal Exchange 
Assurance Co., 2 Cromp. & Jervis, 249, that 
“usage may be admissible to explain what is 
doubtful; it is never admissible to contradict 
what is plain.’’ this rule is based upon the the- 
ory that the parties, if aware of any usage or cus- 
tom relating to the subject-matter of their nego- 
tions, have so expressed their intention as to 
take the contract out of the operation of any rules 
established by mere usage or custom. Whatever 
apparent conflict exists in the adjudged cases as 
to the office of custom or usage in the interpreta- 
tion of contracts, the established doctrine of this 
court is as we have stated. Partridge v. Ins. Co., 
15 Ib. 573; Robinson v. United States, 13 Ib. 365; 
The Delaware, 14 Ib. 603; Nat. Bank v. Burk- 
hardt, 100 Ib. 692. 

The record in this case presents a question of 
jurisdiction which, although not raised by either 
party in the court below or in this court, we do 
not feel at liberty to pass without notice. Sulli- 
van v. Steamboat Co., 6 Wh. 450. As the juris- 
diction of the circuit court is limited, in the sense 
that it has no other jurisdiction than that con- 
ferred by the Constitution and laws of the United 
States, the presumption is that a cause is without 
its jurisdiction, unless the contrary affirmatively 
appears. Turner v. Bank of North America, 4 
Dall. 8; Ex parte Smith, 94 U. S. 456; Robertson 
v. Cease, 97 Ib. 649. {In the last case it is said 
that, ‘‘where jurisdiction depends upon the citi- 
zeuship of the parties, such citizenship, or the 
facts whieh in legal intendment constitute it, 
should be distinctly and positively averred in the 
pleadings, or they should appear affirmatively 
and with equal distinctness in other parts of the 
record.” Railway Co. v. Ramsay, 22 Wall. 322; 
Bridges v. Sperry, 95 U. 8. 401. In Brown v, 
Keene,8 Pet. 115, it is declared not to be sufficient 
that jurisdiciion may be inferred argumentatively 

averments in the pleadings; that the aver- 
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ments should be positive. 

The present case was commenced in the Su- 
preme Court of New York, and was thence re- 
moved, on the petition of the defendant, to the 

‘Circuit Court of the United States for the Eastern 
District of New York. The record does not satis- 
factorily show the citizenship of the parties. The 
complaint filed in the State court shows that the 
firm of Wm. R. Grace & Co., composed of Wm. R. 
Grace, Michael P. Grace and Charles R. Flint, is 
doing business in New York, and that Wm. R. 
Grace and Charles R. Flint are residents of that 
State. The petition for the removal of the cause 
shows that the defendant is a corporation of the 
State of Missouri; that Wm. R. Grace and Charles 
R. Flint reside in New York; and that Michael P, 
Grace is a resident of some State or country un- 
known to defendant, but other than the State of 
Missouri. The record, however, fails to show of 
what State the plaintiffs are citizens. They may 
be doing business in and have a residence in New 
York, without, necessarily, being citizens of that 
State. They are not shown to be citizens ef some 
State other than Missouri. Bingham v. Cabot,3 
Dall, 383; Abercrombie v. Dupuis, 1 Cr. 343; Jack- 
son v. Twentyman, 2 Pet. 136; Sullivan v. Fulton 
Steamboat Co., supra; Horthall v. Collector, 9 
Wall. 565; Brown v. Keene, supra; Robertson v. 
Cease, supra. 

It is true that the petition for removal, after 
stating the residence of the plaintiffs, alleges 
‘“‘that there is, and was at the time when this ac- 
tion was brought, a controversy therein between 
citizens of different States.’’ But that is to be 
deemed the unauthorized conclusion of law which 
the petitioner draws from the facts previously 
averred. Then there is the bond given by the de- 
fendant on the removal of the cause, which recites 
the names of the firm of Wm. R. Grace & Co., 
and describes it as ‘‘of the county of Kings and 
State of New York.’’ If that bond may be con- 
sidered as part of the record for the purpose of 
ascertaining the citizenship of the parties, the 
averment that the plaintiffs are ‘‘of the county of 
Kings and State of New York,’’ is sufficient to 
show citizenship. Bingham vy. Cabot, 3 Dall. 382; 
Wood v. Wagnon, 2 Cr. 9. 

As the judgment must be reversed and a new 
trial had, we have felt it to be our duty, notwith- 
standing the record, as presented to us, fails to 
disclose a case of which the court below could 
take cognizance, to indicate, for the benefit of 
parties at another trial, the conclusion reached by 
us on the merits. And we have called attention 
to the insufficient showing as to the jurisdiction 
of the circuit court, so that, upon the return of 
the cause, the parties may take such further steps, 
touching that matter, as they may be advised. 

The judgment is reversed and the cause re- 
manded, with directions to set aside the judg- 
ment, and for such further proceedings as may 
not be inconsistent with this opinion. 














CONSTITUTIONAL LAW —APPROPRIATION 
OF STREET TO PRIVATE PURPOSES. 





HESSING vy. SCOTT. 





Supreme Court of Illinois, Nov. 20, 1883. 

A tax-payer has no ground of complaint because 
one of the streets of his city has been vacated and 
given to a corporation upon which to erect a building 
for its private purpose, especially when he has suf- 
fered no greater injury than the public generally. 


Error to the Superior Court of Cook County. 

WALKER, J., delivered the opinion of the court: 

Appellant filed a bill in chancery against the 
city of Chicago, the Board of Trade and a num- 
ber of persons praying to have an ordinance va- 
cating a portion of La Salle street, in Chicago, 
declared void, and thai portion of the street 
cleared of obstructions, and to compel the city to 
perform the trusts reposed in it regarding such 
highway, and thereby enable the public to en- 
joy their rights in the street; also to enjoin the 
other defendants from interfering with the street. 
Complainant alleges that he is an inhabitant and 
tax-payer of the city and State. 

He alleges in his bill that the street had previ- 
ously been established and improved at large ex- 
pense to the city. That the abutting property 
holders, to enhance the value of their property, 
desired that portion of the street vacated, so that 
the Board of Trade might erect a building there- 
on, and for that reason they petitioned for the 
vacation of the street. That the object of its va- 
cation was to enable the Board of Trade to erect 
such a building to be used for private and nct for 
public purposes. He also states it his belieé that 
bribes were offered to aldermen to induce thom to 
vote for the ordinance vacating the street, and in- 
sists the ordinance should be annulled and vaca- 
ted. He fails to allege that the vacation of the 
street will impose any of the slightest additional 
burthen or tax, or that he will be in any wise in- 
jured or suffer the slightest inconvenience or 
loss. The bill seems to proceed on the grounds 
that the city held the street in trust for the pub- 
lic, and by vacating the street was guilty of a 
breach of the trust. That complainant is a cestué 
que trust, and has the right to invoke the aid of a 
court of equity, to com;el the city to execute the 
trust. That inasmuch as public necessity, or even 
public convenience, did not require the vacation 
of the street, the council had no power to perform 
the act, and it was a violation of duty and repug- 
nant to law to vacate the street. 

Defendants demurred to the bill, and the court 
below held that it failed to show equity on its 
face, and sustained the demurrer and dismissed 
the bill. From that decree complainant appeals 
to this court and asks a reversal. 

After a careful examination, we find no facts in 
this case to distinguish it from the case of the City 
of Chicago v. Union Building Association, 102 Ll. 
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379. In fact, there were facts in that case which 
appealed more strongly to the Chancellor for re- 
lief than do the facts in this case. There it ap- 
peared that complainant would, in common with 
others, suffer an applicable loss in the reduction 
of rents of its property; yet it was held that there 
was no grounds for equitable interference. Here 
the complainant shows no special injury. If he 
sustains injury, it is the same as every other tax- 
payer of the city. He does not even claim that it 
will subject him to the slightest loss or produce 
the least.inconvenience whatever. All of the ma- 
terial facts of that and this case are similar, and 
that case must be held decisive of this. The dif- 
ference in the facts of the two cases are unim- 
portant and unessential. It is true that the com- 
plainant in that case was a private corporation, 
and in this the complainant is a natural person. 
But such bodies under our laws are entitled to the 
same protection as are natural persons, in all of 
their legal and equitable rights. This is required 
by the clearest principles of justice. There it 
was held that complainant having no separate 
and distinct interest, nor having snffered any pe- 
culiar injury, not common to all other residents of 
the city, it could not maintain its suit for its part 
of the common injury sustained by the public. 
The courts of this State have exercised the juris- 
diction of restraining the abuse of the taxing 
power by municipalities, when exercised without 
charter power oz for purposes not warranted, or 
the expenditure of corporate funds for purposes 
not authorized. And it may be the courts would 
interfere where the corporation were endeavoring 
to squander corporate funds in violation of the 
charter powers when it would unnecesaarily in- 
crease the burthens of taxation. 

In such cases, it may be a court of equity has 
the power, on the application of a resident tax- 
payer, to restrain such abuse of power. But ap- 
pellant made no such case by his bill. He does 
not allege that it will impose on him a particle of 
loss, nor that he has or will sustain the slightest 
injury or incunvenience distinct from the general 
public. He has therefore shown no right to the 
relief sought, and the court below did not err in 
sustaining the demurrer and dismissing the bill. 

The decree of the court below is therefore af- 
firmed. 

Decree affirmed. 

SHELDON, J., took no part in the decision. 
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1. CRIMINAL LAW—ASSAULT WITH INTENT TO KILL 

—ANONYMOUS LETTERS. 

Threatening letters, anonymously written, and re- 
ceived by the defendant a day or two before his 
commission of the assault, which he is charged to 
have made with intent to murder the person as- 
saulted, though proved to have been written by 
the person assaulted, *‘furnish neither excuse nor 
palliation for the assault,’’ and are only admissi- 
ble evidence for the single purpose of showing the 
hostile feeling of the person assaulted, and there- 
by affecting his credibility as a witness. Bunker 
v. State, S. C. Ala.; 2 Ala. L. J. 818. 


2. CRIMINAL Law — HOMICIDE — JUSTIFICATION— 

UNLAWFUL ARREST. 

If one is arrested unlawfully, he is justified in re- 
sisting, and if necessary to regain his liberty, in 
killing the person who restrains him. Sherman 
v. State, 8. C. Neb., Oct. 12, 1883; 17 N. W. Rep. 
116. 


3. CRIMINAL LAaW—INSANITY —BURDEN OF PROOF— 

REASONABLE DOUBT. 

When insanity is interposed as a defense in criminal 
cases, it must be established to the satisfaction of 
the jury by a preponderance of the evidence; and 
a reasonable doubt of the defendant’s sanity, 
raised by all the evidence, does not authorize an 
acquittal. Ford v. State, S. C. Ala.; 16 Rep. 647. 


4, CRIMINAL LAW—KEEPING HOUSE OF ILL-FAME— 
EvIDENCE—REPUTATION OF FREQUENTERS. 
To prove that a house is one of ill-fame, the general 
reputation of those who are seen going into it may 
be proved. Drake v. State, 8. C. Neb., Oct. 12, 
1888; 17 N. W. Rep. 117. 


5. DEED—ABSOLUTE DEED—MORTGAGE—FRAUD. 

A person, who executes an absolute deed to his 
creditor to secure a debt of $200, but states therein 
as a consideration the sum of $500, for the pur- 
pose of hindering other creditors, can obtain no 
aid from a court of equity, as against his grantee, 
who would otherwise be held to be an equitable 
mortgagee. Mundell v. Tinkiss, Can. H. Ct., Ch. 
Div., Sept. 29, 1888; 3 Can. L. T. 549. 


6. DEED—MARRIED WOMEN—ACKNOWLEDGMENT— 
PRESUMPTION—NOTARY’S CERTIFICATE—‘‘SEPA- 
RATE AND APART FROM HER HUSBAND. 

1. It is error for the trial court to charge the jury 
that ‘‘the certificate of acknowledgment by the 
notary to the deed is presumed to be correct, and 
it must be shown to be false by clear and conclu- 
sive proof.’’ The word ‘‘conclusive’’ should not 
have been used. 2. ‘‘Sepsrate and apart from her 
husband’’ in the statute relating to the acknowl- 
edgment of a married woman’s deed, means ou 
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of his presence, so that he can not communicate 
hy word, look or motion. Belo v. Mayes, S.C. 
Mo., November, 1883. 


_ 7. DEED—VOLUNTARY—FRAUD UPON CREDITORS— 
HUSBAND AND WIFE — ANTE-NUPTIAL AGREE- 
MENTS. 

A conveyance trom husband to wife, based upon an 
ante-nuptial agreement by which the husband 
agreed to secure to the wife the amount received 
by him from her, was based upon a sufficient con- 
sideration, and was not fraudulent as to creditors, 
although not made until after the husband became 
embarrassed, there being no allegation that the 
property conveyed was worth more than the hus- 
band had received from the wife. Norsworthy v. 
Sparks, Ky. Ct. App., Oct..4, 1883. 

8. EMINENT DOMAIN—RAILROAD IN PUBLIC HIGH- 
way. 

A railroad built upon a public road is an additional 
burden upon the land, and the abutting owner is 
entitled to compensation from the company. Rail- 
road Co. v. Ingalls, 8. C. Neb., October, 1888; 16 
Rep. 691. 

9. EQUITY—IGNORANCE OF LAW. 

If acestui que trust through mistake of his legal 

’ rights and of the facts, assumes an obligation in 
respect of the estate, which he would not have as- 
sumed but for such mistake, equity will relieve. 
Wilson v. Ins. Co., Md. Ct. App., October Term, 
1882; Reporter’s Advance Sheets. 


10. EQuity—NUISANCE—INJUNCTION—REMEDY AT 

Law. 

Suit was brought to perpetually enjoin the defend- 
ant from so using its works as to cause smoke, 
soot, ete., to fall upon and envelop the neighbor- 
ing premises of the complainant. Held, that in 
suits to enjoin a nuisance, equity would not de- 
cree relief if the plaintiff had adequate redress at 
law, and a greater injury would ensue by enjoin- 
ing than by a refusal to enjoin. Daniels v. Keo- 
kuk, etc. Co.,8. C. la. Oct. Term, 1883; 16 Rep. 653. 

11. EQUITY—PROMISE TO EXECUTE A MORTGAGE— 
LIEN—FORECLOSURE. 

Where a party who proeures a loan, promises to ex- 
ecute a mortgage on his land as security therefor, 
and subsequently conveys the land to another as 
security for certain claims, the lender may, upon 
payment of the amount of such claims, have the 
amount loaned by him made a lien on the land, to 
be enforced, if necessary, by a sale thereof. Walsh 
v. Griffith, 8. C. Iowa, Sept. 21, 1883; 16 Ch. Leg. 
N. 42. 


12. EQUITY—SALE FOR VALUABLE CONSIDERATION 

—FRAUD UPON CREDITORS. 

When a sale appears to have been for a reasonable 
price, creditors must prove that not only did the 
vendor make such sale to hinder and defraud his 
creditors, but also that the vendee participated in 
such fraudulent intent, to render such sale void. 
Ryan v. Young, 8. C. Mo., November, 1883. 


13. EVIDENCE—DRUNKENNESS— INQUEST. 

The finding of an inquest of habitual drunkenness, 
is only prima facie evidence in proceedings to set 
aside a deed executed by such a person. Muskey’s 
Appeal, 8. C. Pa., Oct. 2, 1883; 16 Rép. 663. 

14. EVIDENCE—JUDICIAL NOTICE— DISTANCE. 

The court may take judicial notice of the distance 
between New York and Philadelphia, but quare 
whether it can of the time of arrival and depar- 
ture of the trains between the two points. Pearce 
v. Langjfitt, 8. C. Pa. 28 Alb. L. J. 417. ~ 


d 





15. EVIDENCE—OPINION. 

The opinion or estimate of a witness of the damage 
done by fire is not competent. Railroad Co. v. 
Beebe, S.C. Neb. October Term, 1883. 16 Rep. 
658. 

16. HUSBAND AND WIFE—LOAN' BY WIFE TO 

FIRM OF WHICH HUSBAND IS MEMBER. 

A wife who lends money to a firm of which her hus- 
band is a member, has no remedy either at law or 
in equity, even though the other partners have as- 
sumed all the liabilities of the firm. Towle v. 
Torrey, S. C. Mass. September, 1883. 6 Mass. L. 
R. 14. 


17. INSURANCE— FIRE—SUBROGATION. 

Fire insurance is only a contract of indemnity. 
Therefore, if the insured, after receiving the 
amount of his loss from the insurer, consummates 
a sale begun before the fire occurred, and receives 
from the purchaser the full value of the property, 
the insurer is entitled to recover back the sum 
paid byit. Phillips v. Howfray, Eng. Ct. App. 
July, 1883. 16 Rep. 575. 


18. INSURANCE—LIFE—CONSTRUCTION OF POLICY. 
Where the words of an insurance policy are ambigu- 
ous they are to be interpreted inthe sense most 
favorable to the assured. Burkhardt v. Ins. Co. 

S. C. Pa.Oct.1, 1883. 16 Rep. 599. 


19. INSURANCE—LIFE—WAGER POLICY—ASSIGN- 

MENT. 

When the beneficiary in a life insurance policy, who 
has no insurable interest in the life of the insured, 
assigns the policy to one whois equally without 
interest, who collects the amount of the policy 
upon the death of the insured, the representatives 
of the latter may recover from said assignee, the 
sum he received, less expenses and premiums paid 
by him. Gilbert v. Morse, 8. C. Pa. Oct. 1, 1883. 
16 Rep. 699. 


20. JURISDICTION—DEVICE TO ACQUIRE—ABUSE OF 
*ROCESS. 

Where a plaintiff for the purpose of acquiring juris- 
diction in his county over a residentof another 
county, procured a warrant for the arrest of the 
defendant for an alleged criminal offense in the 
former county, and after he was brought into the 
former county,the summons in this suit was served 
upon him, whereupon he was discharged from ar- 
rest, such proceedings were an abuse of process; 
the court aequired no jurisdiction over the defend - 
ant, and the judgment obtained was void. Byler 
v. Jones, 8S. C. Mo. Nov. 1883. 


21. JUROR—DISQUALIFICATION. 

The fact that a juror has been a member of another 
jury which tried a case involving the same facts, 
but between different parties,does not operate as a 
disqualification to his serving as juror in the second 
case. Texas etc. R. Co. v. D’ Milley, 8. C. Texas, 
Oct. 19, 1883. 2Texas L. R. 262. 


22. IBEL—PRIVILEGED COMMUNICATION. 

When a mercantile agency makes a communication 
to one of its subscribers who has an interest in 
knowing it, concerning the financial condition of 
another person, and when such communication is 
made in good faith, and under circumstances of 
reasonable caution as to its being confidential, it is 
a protected privileged communication, and an ac- 
tion for libel cannot be founded upon it, even 
though the information given thereby was not 
true in fact, and though the words themselves are 
libelous. Trussell v. Scarlett, U.S. C. C. D. Mo. 
19 Fed. Rep. 214. 
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23. LIBEL AND SLANDER— PRIVILEGED COMMUNICA- 
TION. 

1. An affidavit made before a masonic society, which is 
trying one of its members for misconduct, that he 
is not to be believed uader oath,is nota privileged 
communication. 2. Where a witness is compelled to 
testify, he is not responsible for his misstate- 
ments; but, if he volunteers evidence which is 
false and irrelevant, he is responsible. Nix v.Cald- 
well, Ky. Ct. App. October 2, 1883. 5 Ky. L. R. 
275. 

24. LIMITATION—PART PaYMENT BY SURETY. 

A part payment by a surety before a debt is barred 


is not an acknowledgment which will take the re-. 


sidue out of the statute. Miller v. Jolly, Ky. Ct. 
App. Oct 10, 1883. 


24. MaNDAMUS—TO KEINSTATE EXPELLED MEMBER 
oF CHURCH. 

A writ of mandamus will not lie to compel a religi- 
ous corporation to reinstate 2 member of the 
church who has been expelled therefrom. Sale v. 
Church, S. C. Iowa, Oct. 18, 1883. 16 Ch. L. N. 
80. 


26. MORTGAGE—SALE UNDER FORECLOSURE—DIS- 
CHARGE OF MORTGAGOR. 

Where mortgaged property is sold under order of 
court for sufficient to pay the mortgaged debt,the 
mortgagor is discharged and the mortgagee must 
look to the purchaser at the sale, his surety on the 
bond and tothe land. McLaughlin v. List, Ky. 
Ct. App. Oct. 12, 1883. 5 Ky. L. Rep. 291. 

27. NEGLIGENCE—RESPONSIBILITY OF RaILROAD 
COMPANY FOR NEGLIGENCE OF ATTENDING SUR- 
GEON. 

A railroad company having assumed to furnish a 
aurgeon for passengers injured thereby, its duty 
to the plaintiff is discharged when it provides a 
surgeon possessing only ordinary skill; and for 
any damages caused the plaintiff by the negligence 
of such surgeon, the surgeon, and not the defen- 
dant, would be responsible. Lecord v. R. Uo. 
U.8.C. C.D. Minn., Oct. 9, 1883; 18 Fed. Rep. 
221. i 

28. NEGOTIABLE PaPER—DIVORCE—CONSIDERATION 
—ILLEGALITY. 

A note given by a divorced husband to his former 
wife, the consideration of which is the agreement 
made between them before the divoree was ob- 
tained, which related in part to the payee’s re- 
lease of her interest in her husband’s estate, 
which was duly executed, is supported by a valu- 
able consideration, although the acquiescence 
by the plaintiff in the obtainment of a divorce by 
the defendant was a partial inducement, Chapin 
v. Chapin, 8. C. Mass., Sept.Term, 1883; 7 Mass. 
L. Rep., 1. 

29. NEGOTIABLE PaPER — PARTNERSHIP — NOTE 
GIVEN BY PARTNER FOR PRIVATE PURPOSES. 
When one partner permits his co-partner to pur- 

chase all goods for the firm and pledge its credit 
without limitation, he is liable on a note given by 
his copartner in the firm name, for goods pur- 
chased for his private use, to an innocent third 
person. Where one or two innocent persons 
must suffer by the act of a third person, he shall 
suffer, who has been the cause of the loss by the 
confidence and credit reposed in such third per- 
son. Hayner v. Crow, 8. C. Mo., Nov., 1888. 

30. NEGOTIABLE PaPER—SALE OF MACHINE—STIPU- 
LATION OF WARRANTY—RIGHTS OF PURCHASER. 
It is no defence to an action on a note given for a 

threshing machine that it could not do the work 
for which it was sold, and warranted, unless the 





defendant prove full compliance with the terms of 
the warranty, viz.: That, upon discovery of de- 


fects, he give immediate notice to his vendor and - 


to the plaintiffs, allowing them reasonable time to 
remedy the defect, such condition being a condi- 
tion precedent to the abandonment of the ma- 
chine. Nichols v. Larkin, 8. C. Mo., Nov. 1883. 

31. QUANTUM MERUIT—IMPLIED PROMISE OF COM- 

PENSATION FOR SERVICES RENDERED—CONVER- 

SATION WITH DECEASED. 

The plaintiff was taken by the defendant’s testator, 
treated, supported and educated as a daughter, 
conducted herself as one in that relation, assisted 
his wife in her housework, and after her death, 
when the plaintiff was eighteen years of age, took 
her place and did the housework, nursing and 
caring for said testator during his leng illness, till 
1877, when she was twenty-three years of age. He 
executed in 1876 a will, to which she always had ac- 
cess bywhich she was to receive five hundred dollars 
and twenty acres of land, and his kindred the res- 
idue. The jury returned a verdict for the executor. 
Held, that such verdict should not be disturbed. 
2. Held, that the plaintiff could not testify as to a 
conversation held between her and said testator, 
_by which she expected to prove that he promised 
to pay her, if she would not leave him. Crowell 
v. Roberts, 8. C. Mo., Nov., 1888. 

82. REMOVAL OF CAUSES—JURISDICTION—GHECK 

NOT ‘*BILL OF EXCHANGE.’’ 

1. Where it is doubtful whether this court or a state 
court has jurisdiction over a case, the doubt 
should be resolved in favor of the State court. 2. 
A check is not a bill of exchange, within the 
meaning of the first section of the removal act of 
1875, and a suit brought upon a check by an in- 
dorsee against the maker capnot be removed from 
a State court to a circuit court of the United 
States, where the maker and payee are citizens of 
the same State. Levy v. Bank. U.8.C.C.E. D. 
Mo., Sept. 20, 1883; 18 Fed. Rep., 193. 

83. SALE—DEVISE—ASSENT OF TESTATOR. 

A devisee may make a valid and binding sale of his 
interest under the will and that too in the testa- 
tor’s lifetime, providing the testator in writing 
obligates himself not to alter the devise. But a 
sale of the devise on the mere verbal assent of the 
testator and without his parting but the right to re- 
voke the devise will not be binding on the devisee. 
Alvis v. Schlesinger, Ky.Ct. App., Sept. 20, 1883, 
Ky. L. Rep., 280. 

84. SLANDER — JUSTIFICATION — REASONABLE 

DouBrT. 

In an action of slander for words which imputed 
to the plaintiff the crime of stealing a horse, the 
defendant, as a defense, pleaded the truth of the 
alleged defamatory words. Held, that to main- 
tain this defense, it was not necessary that it be 
proved beyond a reasonable doubt. Bell v. Mc- 
Ginnis, 8. C. Ohio Com., Uctober 16, 1883; 16 Rep. 
695. 

35. STATUTE OF FRAUDS, 

One of two joint purchasers of real estate under a 
verbal contract cannot take a conveyance to him- 
self, and thereby defeat his co-purchaser’s right, 
upon a plea that the contract between them and 
their vendor was not in writing, and therefore 
within the statute of frauds. Brown v. Brown, 
8. C. App. Va., July 26. 1883; 7 Va. L. J. 687. 

36, WILL **SELL, CONVEY AND DISPOSE OF.”’ 

A power to sell, convey and dispose of the prop- 
erty of the testator will not authorize a mortgage 
of the sameto secure the repayment of a loan. 

Wilson v. Ins. Co., Md. Ct. App., Oct. Term, 
1882. Rep. Advance Sheets. 
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Cases reported in full are cited by the names ef the parties. Reference to digested cases 
is indicated by the abbreviation dig. ;} to the Cnrrent Topics, C. T.; to the Correspondence, 
by Corresp. ; to Queries and Answers, by Q. & A.; and to Notes by n. or note. 


ACCOMMODATION PAPER. 
See Municipal Bonds; Negotiable Paper. 
ACCORD AND SATISFACTION. 


To make valid, what necessary. Johnson v. Hunt, in 
full, Ky. Ct. App., 4 468. 


ACCOUNTING. 
a or mistake in, will open the aceount, dig. S. C. 
Yeb., 397. 

How sett'ed gocgante may be opened and in what 

court, Q. & A 
ACTION. 

A declaration charging defendants with fraudulently 
‘and falsely selling goods of his own fabrication as 
the manufacture of the plaintiff, by which the plaint- 
iff was deprived of salesin the market, sets forth an 
actionable injury, dig. 8. C. N. J., 98. 


For death by wr: ngful act, lies only in state where 
death occurred, dig. 8. C. Towa, 3 


“Survival and assignment of actions. ” Addison G. 
McKean, 141. 

Upon statutory right of action accruing in another 
State. C.T., 81. 


ADJOINING PROPRIETORS. 


Surface Water on oe Lands.” W. W. 
Thornton, I, 42; 


ADMINISTRATION. 
Duty of executor to erect tombstone, dig. 8. C. Iowa, 
457. 


Vebuntery. payment to foreign administrator, dig. U. 


8. he 4 
of vedo 8 estate, dig. S.C. Pa., 217. 
ADMINISTRATOR. 
“Garnishment, funds in the hands of an administra- 
tor.” M. W. Hopkins, 161. 
ADMIRALTY. 
as ated decree for salvage services, dig. U. S. 8. C 


Contract of affreightment dissolved by ‘eneeed 8s be- 
coming unseaworthy, dig. U. 8. 8. C., 
Jurisdictional amount on appeal, dig. U 8. 8S. C., 137. 
AGENCY. 
Authority of insurance agent to receive notice of can- 
cellation. Grace vy. American Cent. Ins. Co., in full, 
U. 8. 8. C., 495. 
Declarations of agent as evidence, dig. N. J. Ch. Ct., 
357 


Effect of ratification by principal of acts of agent, 
dig. 8. C. Neb., 438. 

Insurance Agents, not liable for ae to perform 
agreements to insure, dig. 8. C. Pa., 379 

Naming bank as po of pay, ment in pate makes 
bank the agent of whom, dig. N. Y. Ct. App., 438. 

Sa addition of seal to signature, dig. 8. C. 

nn 





AGENCY—Continued. 

Where the principal delivers to his agent money to 
payas specific indebtedness, the sum is a trust fund, 
which, if the agent becomes insolvent, does not pass 
to the ‘assignee for distribution to his ‘general cred- 
itors, but may be reclaimed ves. the principal. Peak 
v. Ellicott, in full, 8. C. Kan. 


AGENT. 


Real estate agent’s commissions affected by the 
statute of frauds, dig. S. C. Ind., 


ALTERATION, 

By stranger with innocent intent, dig. 
APPEAL. 

Liability of surety on appeal bond in the courts of the 

United States, dig. U.S. 8. C., 157. 

See Practice. 
APPELLATE PRACTICE. 

Control over discretion of court below, dig. 8. C. Cal., 

258. 


S.C. Iowa, 56. 


Duty of inferior court in executing the mandate of the 
superior court. Duftitt v. Crozier, in full, S.C. Kan., 
233. 


Making up record, dig., 8. C. Cal., 336. 
Remarks of joépe to counsel not the subject of re- 
view, dig., 8. C. Ga., 320. 
ARBITRATION, 


Stipulated for as a —.P a of the right to 
sue, dig. U. S.C. C., 8. D 


Statutory and common oh dig., 8 
ARMY. 
Officers of, rights of, in hotels. C. T., 461. 
ARREST. 
Right ot officers to use violence—Self-defense. C. T., 
121. 


. C. Mich., 337. 


ASSESSMENT. 
Wrongful, when, dig. 
ASSIGMMENT. 
os a per seset agreement, by covenantee, dig. Eng. Ct. 
App., 


8. C. Ind., 458. 


aTTAeun NT. 


Affidavit of attorney, requisites of, dig. $8. C. Wis., 476. 
“Merger in enforcement of the Lien of Mortgage and 
Attachment,” W. W. Thornton, 402. 


Of growing crops,on mortgaged land, dig. 8. C. Vt., 
477. 


See Garnishment. 


ATTORNEY. 


Contempt, privilege of, dig. Eng. Ct. App., 4 


ATTORNEY AND CLIENT. 


Acceptance of collateral for judgment not within 
scope of authority, dig. S. C. Ind., 320 
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ATTORNEY AND CLIENT—Continued. 
Burden of proving good faith in transaction be 
tween. Merryman v. Euler, in full, Md. Ct. App. 31. 
Court’s duty upon withdrawal of attorney, dig. S. C. 
Colorado, 276. 
Exception to the rule as to eo communica- 
tions with attorneys, dig. Md. Ct. App., 36. 
—— < power as to discharge of debtor, dig. S. C. 
eb., 176. 
Forfeiture of semeepention by violation of confiden- 
tial relations, dig. S. C. ue 
Fraudulent pom rchase _ Princ by attorneys of admin- 
istrators, dig. Ky. Ct. App., 96. 
aaepeeon ot power > compromise, Dig S. C. Pa., 
de 


Liability of attorney for negligence, dig. 8. C. Ind., 437. 

—<. of attorney’s power to compromise, dig. S. C. 

veb., 

Limits of ‘the rule excluding confidential communica- 
tions between attorney and client, C. T 

Privileged communications, dig. 8. C. Mich., 19. 

Privileged communications in suits for compensation, 

ig. 8. C. Me., 56 

“Result” of litigation gee am, an action for fees. 
Haish v. Payson, in full, 8. C. 

Validity iy ae betw sy "Mcitidies v. Stiles, 
in full, 8. C. Pa., 272. 

BAILMENT. 

Gratuitous deposit of bonds in bank, Whitney v. 

First National Bank of Brattleboro, in full, 8. C. 
BANK. 

Does not become purchaser for value by merely 
discounting paper, and carrying proceeds to credit 
= 5 oe Mann v. Second National Bank, in full, 

fan. 2 

pee of cashier as to effect on liability on bond, dig. 
Ky. Ct. App., 177. 

Gratuitous deposit of bonds. Whitney v. First Nat. 
Bank of Brattleboro, in full, 8. C. Vt., 235. 

oy on —— for claim against shareholder, dig. 8. C. 

a, 
a rust ae into hands of receiver ofinsolvent 
g. U.S.C. C.,N. D.N. Y., 217. 
samxmwe. 

Bank named in note as place of payment, agent for 
whom, dig. N. Y. Ct. App. 

Liability of directors of national bank for nesligent 
management. Ackerman v. Halsey, in full, N.J.C 
Ct. 433. 


BANKRUPTCY. 
Judgment ye discharged bankrupt binding on 
whom, dig. 8. C. Ga., 277. 
ow in, effect upon foreign creditor, dig. S.C. 
t. io 
BEQUESTS. 
See Will. 
BONDS. 
Connivance of city at a breach of the city treasurer’s 
bond, dig. 8. C., N. J., 79. 
a a Municipal Bonds; Negotiable Paper; 
Surety. 
BOOK REVIEWS. 
Addison on Contracts. By C. G. Addison, 37. 
A History of The Criminal Law of England. By Sir 
James Fitzjames Stephens, 37. 
American Decisions. Vol. 47, 300. 
American Decisions. Vols. 43, 44 and 45, 139. . 
American Decisions. Vol. 46. By A. C. Freeman, 260. 
American Decisions Index. Vols. 31-45 inclusive, 200. 
American Decisions. Vol. 48, 479. 
American Reports. Vol. 43, 300. 
Bateman on Auctions. By John Bateman, 1s. 
Bishop on Statutory Crimes. By Joel P. Bishop, 18. 
Benjamin on Sales, Fourth American Edition, 159. 
Bradwell’s Reports of Illinois Appellate Courts De- 
cisions, 219. 
Browne on Domestic Relations, 420. 
Buckham’s Insanity in its Medico-Legal Relations. 
479. 
Delaware Chancery Reports, Vol. 3, 179. 
Eleventh Bradwell. Illinois Appellate Court, 58. 
Yom of Common Law Cases. By John Indemauer, 
id. 


en of the Law, Vol. II. By Marshall D. Ewell, 





BOOK REVIEWS—Continued. 
Federal Reporter, Vols. 14 and 15, 98. 
Federal Reporter. Vol. 16. Robert Desty, 278. 
Gray’s Restraints on Alienation, 459. 
a Opinions by Great Judges. By Wm. L. Snyder, 


Hirschl on the Law of Fraternities and Societies, 419. 

Indiana - pee, Pleadings and Forms. By John D. 
Works, 

Jones on chested Mortgages, 179. 

Kansas Reports. Vol. 28. By A. M. Randolph, Re- 
porter, 160. 

Lawson’s Concordance, 98. 

Laws of Missouri relating to Corporations. By Wil- 
lard F. Watts, 58. 

Law of Dower. By Malcolm Graeme Cameron, 58. 

Lawson’s Expert and Opinion Evidence, 478. 

Malone’s Real Property Trials, 459. 

Mining Reports. Vol. 2, 99. 

Minor’s Institutes. Vol. 4, 119. 

Missouri Reports. Vol. 76. By Thos. K. Skinker, 260. 

New Jersey Equity Reports. Vol.36. John H. Stewarth 
Reporter, 160. 

Ohio Digest. Vol. 3. By Clement Bates, 139. 

Parliamentary Practice. By Rufus Waples, 179. 

Pomeroy’s Equity Jurisprudence, Vol. III. 420. 

Sawyers Circuit Court Reports. Vol. 8 By L. B. 8. 
Sawyer, 219. 

Schouler’s Executors and Administrators, 199. 

Simond’s Law of Patents, 459. 

Spear on the Law of the Federal Judiciary, 380. 

Stephen’s Digest of Criminal Procedure, 199. 

Sutherland on Damages, Vol. III., 339. 

Taylor’s Principles and Practice of Medical Jurispru - 
dence, 160. 

Thatcher’s Practice (Circuit Courts), 119. 

Third McCrary’s Reports, 119. 

Thirteenth Rhode Island. By Arnold Green, 58. 

= Practice and Trial Lawyers. By J. W. Donovan, 


Twenty-Ninth Kansas, 420. 
West bigs om Reports. Vol. 20. By Cornelius C. 
a ttorney General and Ex-officio Reporter, 


Wood on Limitations of Actions. 
Wood on Nuisances. By H.G. Wood. 


CHATTEL MORTGAGE 

“Chattel-Mortgage—Stock in Trade—Right of Mort- 
gagee to sell and reinvest under the Mortgage.’” 
Wm. Archer Cocke, 222. 

Construction of ‘fixtures a utensils” in Chattel 
Mortgage. Dig. 8. C.Ga., 

Of stock in trade; right of so tosell. Brackett 
v. Harvey, in full, N. Y. Ct. App. 112. 

Recording of Chattel Mortgage by partnership in each 
of the counties where the partners reside. Granger 
v. Adams, in full. S. C. Ind., 


CHINESE IMMIGRATION. 

The prohibition of immigration of Chinese laborers, 
contained in the act of Congress of May 6, 1883, ex: 
tends to and excludes, a person _ of Chinese race, 
though an English subject. Jn re Pong Ah Lung, in 
full. U. S. C. C., D. Cal., 310. 


CIVIL RIGHTS. 
Separation of colored children in the Public Schools. 
” 


Unconstitutionality of tne civil rights law, C. T., 301. 


COMMON CARRIERS. 
eng tng my amount of Semengse. Railroad Co. 
vy. Simpson, in full. S.C. Kan., 
Contract limiting liability for negligence. Railroad 
v. Simpson, infull. 8. C. Kan., 47 
Duties to passengers, dig. S. C. Ind., 357. 
Duty to carry goods offered by gue omnes carriers 
Wells v. Oregon, etc., in full, U. S. C. C. D. Oreg., 471. 
Insurance on goods carried, dig. U. 8.¢. C.,S. D. N. Y., 
258 


a G. Wood, 18. 


Liability for safe transportation of passenger on 
“through ticket” on connecting lines, dig. S. C. Ga., 
217. 


Who are passengers, dig. 8. C., Kan., 455. 


CONFLICT OF LAWS. 
Extra territorial force of statutes giving action for 
death by wrongful act, dig. S.C. Iowa, 
Warehouse rece ipt, ae and delivery of in 
another State, dig. S. C. Mass., 476 
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CONSPIRACY. 
Strikes and Strikers in their Legal Aspect. 
Law Times, 163. 
CONSTITUTIONAL LAW. 
Assignment for benefit of creditors, dig. U. 8.8. C., 19. 
State regulation of sale of patented ar ticle. dig. 8. C. 
Ohio, 58. 
ee Prohibitory Act and the Federal Courts, C. T. 


Canadian 


Effect of statute prohibiting sale of liquors upon li- 
censes already granted, dig. 8. C. Iowa, 455 

Intoxicating liquor seized and condemned according 
to law, is outlawed and without rights and a claim- 
ant of such liquor is not entitled to atrial by jury, 
dig. S. C. Vt., 198. 

Laws revoking liquor licenses do not impair con- 
tracts, dig. 8S. C. lowa, 455 

Registration of tacit mortgages in Louisiana, dig. U. 
8.8. C., 117 

Right of city authorities to appropriate a Pen ig on 
street to private corporation. Ilessing v. S2ott, in 
full, 8S. C. Ill, 497. 

Right of Legislature to fix compensation for land 
= under right of eminent domain, dig. Md. Ct., 

io. 


Right to separate colored ae pom white chil- 
ren in the public schools, C. T., 

State regulation of interstate commerce. Kaiser v. 
Illinois Central R. Co., in full. U. S. C. C.,D. lowa, 349, 
dig. U. 8. C. C., D. Cal., 398, Q & A., 399. 

oe te regulation of sale of patented article, dig. S.C. 


Wechieiiitestine of the civil rights law, C. T., 301; 
dig. U. 8. 8. C., 418. 

bad any of re immunity from suit by appearance, 
dig. U.S. 8. C., 97. 


CONTEMPT. 
Orders fur committal for, reviewable in habeas corpus 
peoewoens, only as matter of law, dig. 8. C. lowa, 
Privilege of attorney, dig. Eng. Ct. App., 476. 
CONTRACT. 
Accumulation of salary in hands of the agent of an 
employer is at the risk of employe, dig. 8. UC. Cal. 97. 
Acceptance of goods not ordered. Dennis v. Stough- 
ton, in full, S. C. Vt., 350. 
“Compositions with creditors.” Elisha Greenhood, 
Sa of warranty in contract o_ sale, dig. S. C. 
n . 
By 7 eenrance agent to insure, nudum pactum, dig. S. 


Pa. 
= faith = rejection of goods ordered, dig. Md. 
App., 

Cnmmianiiian of volunteer fire sompany by munici- 
pal corporation. dig, S. C. Fla. 1 

Construction — contract on sale as to delivery, dig. 
S. C. Minn. 1 

Combination of insurance companies to resist los’ 
oun does not create joint liability, dig. U. 8.8. C., 


“Conditional subscriptions.” Adelbert Hamilton, 481. 

Consideration for contract based on vote of town, 
dig. 8. C. Vt., 357. 

Conveyance without reservation of vendor’s lien, dig. 
Md. Ct. App., 

“Contracts on Unread Conditions.” Irish Law Times, 7. 

Forbearance to sue groundless claim not valuable 
consideration, dig, 8. C. Mass., 455. 

Enforcement of contract made for benefit of third 
party, dig. 8. C. Tex., 239. 

Good under statute of "frauds, dig. S. C. Colo., 380, S. C. 
Mo., 399. 

Implied warranty in sale of horse, dig. 8S. C. Wis., 276. 

Intent of parties to contract for ‘futures,’ dig. 8. C. 
Dist. Columbia 56. 

Interpretation of, “‘shall die by his own hand” in in- 
surance policy, with reference to insanity, dig. S. C. 
Com., Ohio., 

Lex loci contractus, dig. Eng. H. Ct. Q. B. Div., 258. 

“Liability of joint promisors as affected by payments 
made by one or them.” W. T. Brown, 201. 

Liquor licenses not a contract, dig. S. C. lowa, 435. 

Marriage brokerage, void, Johnson v. Hunt, in full,Ky. 
Ct. App., 468. 

eg ae the statute of frauds, dig. S. C. App. Va. 
4 


omen implied by the use of goods. not ordered, 
. C. Pa., 387. 


or pte rbvctne how construed, dig. 8. C. Ohio, 398. 





CONTRACT—Continued. 

Option loss upon note jiven oe, void, Cunningham v. 
Bank, etc., in full, 8. C. Ga., 

Personal covenants, what are, - Eng. Ct. App., 476 

Power of school board to dismiss teacher. School 
District v. McCoy, in full, S.C. Kan., 69. 

Real estate agents commissions as affected by the 
Statute of Frauds, dig. 8. C. Ind., 35. 

Recovery of quantum meruit where price is stipulated, 
dig. 8. C. Ohio Com., 35. 

Restraint of trade, dig. Eng. Ct., 476. 

Sale <. confederate a an illegal consideration, 
dig. U. S.C. C. D. Ala., 57. 

Signature in represvatative capacity, dig. 8. C. lowa, 


To insure real estate, not within statute of frauds, dig. 
8. C. Minn., 477. 

To make awi 1, dig. Md. Ct. App., 478. 

Waiver of breach, upon part performance, dig. 8. C. 
Ind., 258. 

What is a bucket shop, C. T., 361. 

See Fraud; Specific Performance. 


CONVEYANCE. 
—_— of defective acknowledgement, dig. 8. C 
‘a. , 276, 
Cloud upon title. West Portland Homestead Associ- 
ation v. Lownsdale, in full, U. 8. C. C., D. Oreg., 227. 
“Conditions in Conveyances.” E. W. Cunningham, 
87. 


1 
Deed of married woman when improperly acknowl - 
edged. Gilbraith v. Gallivan, in full, 8. C. Mo., 387. 
Deed of real estate in Indiana by husband and wife, 
“Defective Covenants.” Geo. W. Warvelle, 362. 
Description contained in deed, dig. 8S. C. Minn., 137. 
“Expectancy, Conveyance of, Release.” William H. 
Beaver, 67, 
Simplification of conveyancing, C. T., 141. 
— rk ee ofattorney without consideration, dig. 


whether standing timber upon sale of land is real or 
personal property, dig. 8. C. Vt., 197. 
See Equity ; Contract. 


COPYRIGHT. 
“International ‘‘opyright.”” Leg. Ext., 297. 
“The literary property of authors,” G. ‘Ww. M., 268. 


CORPORATION. 
Charter construed liberally as to public, strictly as to 
company, dig. 8. C. Pa., 277. 
Capea for property acquired ultra vires, C. T., 


“Consolidation of corporations existing under laws of 
different States.”’ Chas. B. Elliott, 382 

“Corporations—Power of Expulsion.” Addison G. 
McKean, 205. 

Internal aepgemens of foreign companies, dig. Md. 
Ct. App.. 177. 

Liability for oo “ old OED Le ero  .reee by suc- 
cession, dig. U.S 

Liability of eee a mest tg in management. 
Ackerman v. Halsey, in full, N. J. Ch. Ct., 433. 

Liabilities of promoters for fraudulent issue of stock 
in, dig. U. 8. C.C., z. 

Liability of receiver for torts. 
R. Co. 8. C. Tenn., 290. 

~ ms stock for unpaid subscriptions, dig. Ct. App. 

a, 

ree stock in other corporations, ultra vires,dig . 

Right to vote * hg Ak exists only under charter or 
by-laws, dig. § Pa., 879. 

Stock issued bona fide at less than its face value is 
nevertheless “paid up stock” 4s against creditors, 
Saga County Nat. Bank v. Traer, in full, 8. C. lowa 

“Unincorporated Associations.” A.J. Donner, 342. 

Veteaiy proxy at stock-holders’ meeting, dig. 8. C . 

A, 

Wateee by foreign, doing business in foreign mate, st 

- ht of removal of cause to Federal Court, Q. & 


Rogers v. Mobile, etc. 


COVENANTS. 
“Defective covenants.” Geo. W. Warvelle, 362. 


CREDITOR’S BILL. 
Lies aguinst membership in Merchant’s Exchange of 
St. Louis. Eliott v. Merchant’s Exchange, in full, 
St. L., Ct. App., 376. 
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CRIMINAL LAW. 

A change in the effect of a plea of guilty to murder is 
void asezx post facto, Garvey v. People, in full, S.C. 
Colorado, 13. 

* Autrefois convict,” @. and A., 399. 

Lien on stock for debt due shareholder, dig. S. C. Pa. 
177. 

Breach of conditions of pardon, Dig. 8. C. Cal., 258. 

Compulsory education as a criminal ‘sentence, ©. &., 
221. 

Conversion not amounting to larceny, dig. 8. C. Wis., 
197. 

“Criminal Attempts,” 126; II 45, Jrish Law Times. 

Decision of inferior court upon motion to quash an in- 
dictment, not reviewable, dig. U.S. 5. C., 418. 

** Definition of Blasphemy.” Law Journal. 

Distinction between “ eclaration”’ and “certificate” 
as affectin perjury, dig. U. 8.5. C., 117. 

Elements of justifiable homicide, C. T., 161. 

*-Insunity as a defense in criminal cases.” 40%. 

It is culpabie negligence to brandish a loaded revolver 
in a saloon, whereby the lives of the persons there- 
in are endangered, and the person by whose negli- 
gence a pistolis unintentionally discharged ,resulting 
in the death of another, is rightiy convicted of man- 
slaughter in the fourth degree. State v. Emery, in 
full, 8. C. Mo., 30. 

Killing with deadly weapon prima facie evidence of 
murder, dig. 8. C. Mo., 158. 

Larcenous taking through an invocent agent, dig. Ct. 
App. Ky., 337. 

Larce ny and embezzlement in separate counts, dig., 

O., 138 

Pe in matters of law, dig. S.C. Ind.. 455. 

Premeditated design in murder, dig. 8. C. Fla., 117. 

Proceedings upon peti ion by accused for continuance. 
State v. Wells, in full, 8. C. lowa, 389. 

Reasonable doubt of insanity does not authorize ac- 
quital, dig. 8. C. Ala. 448. 

The entry of a pleato the indictment and consent to 
trial is a waiver of any objection to thein ompetency 
of a juror, dig. U. 8. 8. C., 429. 

The tirst indictment contained two counts; the first 
tor grand larceny in stealing a mare, and the second 
for the embezzlement of the same. Defendant was 
convicted on the first count for the] rceny, and ac- 
quitted on the count for the embezzlement. Judg- 
luent was arrested for a defect in the indictment, 
and a new indictment found for the larceny alone. 
Held, that defendant could not interpose a plea of 
autre fois acquit, and that he was properly convicted 
of the larceny under the second indictinent. State 
vy. Owen in full, 8. C. Mo., 214. 

“The People v. Constantine Faber; Conviction of big- 
amy, such crime constituted by marrying an- 
other person whilst under a prohibition to marry 
contained in a + ecree dissolving the prior mar- 
riage.” Hugh Weightman, 83. 

To constitute a larceny there must be a ihantons: sak: 
ing of the property. State v. Wingo, in full, 8. C. 
Ind., 34. 

Trial upon a legal holiday, 
tion, dig. 5. C. Minn., 17. 

Uniawtul arrest justifies 
498. 

“User of Dangerous instrumentalities for the Protec- 
tion ot Property.” Jrish Law 7Vimes, 181. 


within the judicial discre- 


homicide, dig. 8. C. Neb., 


Withdrawal of plea of guilty in criminil case. Gard- 
nér v. People. in full, - LiL, 155. 
What apenaee 80 or in first degree. State v. 


We |s_infull, 8. “. lowa, 338%, 
What the corpus delicti consists of, dig. Tex. Ct 
Sce Federal Supreme Court; 


CKIMINAL EVIDENCE. 

Aduisibility of anonymous letters in evidence, dig. 8. 
C. Ala., 4 

Competency of circufistantial evidence to establish 
cor pus delicti in murder case, dig. Ky. Cc. App., 337. 

Corpus delicti may be proved by circumstantial evi- 
dence in causes of homicide. Johnson v. Common 
wealth, in full, Ky. Ct. App., 437. 

Coenen of defendant’s statement, dig. 

Cross examination and comments of counsel on de 
fendant’s statement, dig. 8. C. Ala. 177. 

Dving declarations, what they must relate to, dig. S. C. 
Cal., 437. 

Evide nce of expert in murder © we: 
Boyie v. State, in full, 8. C, 
Evidence of nuisances prior 

ment, dig. Md. Ct. App., 476. 


. App. 398. 
Habeas Corpus. 


S.C. Ala. 


scientific books, 
is., 9 


to date laid in indict 





CRIMINAL EVIDENCE—Continued. 

Evidence of reputation of resorters, in eee for 
keeping house ot ill-fame, dig. 8. CG. Neb. 4 

Impeachment of prosecuting witness, dig. 8. C. Ga. 
320. 

Medical works in evidence, dig. S. C. Wis., 19. 

Onus to prove insanity, dig. S.C. Ala. 498. 

Onus to prove local option, dig. 8. C. Tex.. 456. 

Testimony given at a committing trial is ners at 
a former trial and competent, dig. S. C. 

CURTESY. 
Effect of divorce obtained by husband upon, Q. & A. 
CUSTOM. 

As affecting nature of tombstone to be erected, dig. S. 
C. lowa, 457. 

As to authority of arerwin e agents. Grace v. Am. Cen. 
Ins. Co., in full, U. 8. 8. C., 495. 

DAMAGES. 

An action for negligence in failing to deliver a tele- 
gram cannot be sustained by proof of mental suffer- 
ing alone. Gulf, etc., R. Co. v. Levy, in full, S.C. 
Tex., 1 

Apportionment of, in suit against directors of bank 
for negligent management. Ackerman v. Halsey, in 
full, N. J. Ch. Ct., 433. 

Who may assess, in such case. 

In breach of promise, 

476. 


Ib. 

how proved, dig. 8. C. So. Car. 

Common carrier limiting amount of, 
v. Simpson, in full S. C. Kan. 474. 

Elements of, in taking land by eminent domain 
8. C. Llowa., 456. 

rons assuming authority to sell real estate, dig. 8. 


Railroad Co- 


» dig. 


- Minn., 177. 
, what actions, ey gt damages may be recoy- 
ered, dig. U. 5. C. . D. Nev., 379 


Laceration of the fe in as an element of ~ ego 
in actions for injuries to real estate, C. T., 2 

Measure of irae for death by wrongful ak dig. 
S.C. Cal., 

Measure of, in atthine of trover, dig. 8. C. Tex.,379. 

Measure of, we 9 gaggle ntry by Recorder of Deeds 
dig. N. J. Ch. Ct., 477. 

gatos of, in ‘trover, 
8. C, , 476. 

Remote a TE in railway fires, dig. 8. C. Minn., 

Evidence. 

When evidence of defendant’s wealth may be offered, 

dig. U. 8. C. C. D. Nev., 379. 
BEATHIT BY W RONGFUL ACT. 

The statutory right of action for death by wrongful 
act is not an “ asset” of the estate of the deceased. 
Therefore, 1f it is essential to the grant of letters tes- 
taumentary that the deceased should either have 
been a resident of the,country, or should have had 
ussets therein, the grant of letters upon the estate 
of anon-resident who had no other assets in the 
county, is void. Perry v. St. Joseph, ete. R. Co., in 
full, S. C. Kan., 32. 

DEDICATION. 
What constitutes dedication for public streets, dig. 8. 
C. Mo 
DEED. 
Acknowledgement of, 
dig. 8. C. Mo., 498. 

Defective ac knowledgment of married woman’ 8 deed 
Gilbraith v. Gallivan, in full, 8. C. Mo., 

From husbanu to wife, in execution, of eneb-nauetat 
contract, not void, as to creditors, dig. Ky. Ct. App. 
499. 

Of married woman, “se parate and apart from her 
husband” dig. 8. Cc. Mo., 498. 

Parol evidence to rebut presumption 

dig, 8. C. L1., 358 
DEMURRER. 
Effect of, on proof, dig. S.C. Ind. 
DESCENTS AND DISTRIBUTION. 
“The Twins’ Problem,” Corresp., 359. 
DIES NON. 

Last day of 

App. 477 
DISTRICT OF COLUMBIA. 

Obligation of the W ooPagion and Georgetown R. Co., 

as to the repavement of Pennsylvania Avenue, dig. 
157. 


by vendor on condition, dig. 


239, 


oo 


of married woman, how taken 


of delivery, 


458. 


service falling on Sunday, dig. N. Y. Ct. 


U.8.58.C., 
DIVORCE. 


Effect of condonation, Cumming v. 


Cumming in full, 
C. Mass., 449. 
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DIVORCE—Continued. 
Change of, domicil, residence, 
extreme cruelty Carpenter v. 
C. Kans, 450. 
“Gross neglect ot duty” dig. S. C. Kan., 456. 
Pregnancy at time of marriage, no ground for, 
S. C.N. Y.456. 





government official 
Carpenter, in full, 


dig. 


Stipulation as iy terms of decree, not evidence of col- 


lusion, dig. S. S. C. Me., 57. 
See Criminal Law. 


DOMICIL, 
Of deceased person’s wife and minor child, dig. 8. C. 
Qn 
+) Wie 
DOWER. 

Election of insane widow, 
in will, 
Wis., 

DURESS. 

Fac ant ay: amounting to, in case of marriage, dig.N. J. 

it., 37’ 

Threats to resort to legal remedies, for Me og 
of illegal assessments, not. Union Ins. Co. Al- 
leghany, in fall, S. C. Pa., 374. 

EASEMENT, 

Riparian rights can not be granted as an easement, 
separate trom the ownersh:p of the river bank. 
Omerod vy. Todmorden Mill Co., in full, Eng. Ct. 
App., 252. 

“Way of convenience.” 

ELECTION. 

By equity, powers of court fof. 
Vashburn,in full, 8. C. Wis. 48 

Of insane widow to tak dower in lieu of provision in 
will. Van Steenwyck v. Washburn, in fall, S Wis., 
439. 

EMINENT DOMAIN, 

A public convenience is not such a necessity as au- 
thorizes the exercise of the right of eminent domain, 
dig. 8. C. Cal., 337. 

Elements of dumages, dig. 8. C. lowa, 456. 

Exercise of the right on mortgaged land, dig. S.C. 
Vt., 239. 

Necessity of strict observance of the law,in taking 
land under. C. T., 44 

Right of legislature to fix compensation, dig 
App., 476. 

Riparian rights upon nay ,acw r iver s. Van Dolsen vy. 
Mayor of New Yor . 5. .C., 8. D. N. Y¥., 381. 

Taking highway for prone par poses, additional 
compensation, dig. S.C. Neb. 

EQUITY 

Billof review, dig. U. 8. 8. C., 57 

Formation of company to kee p creditors at bay, dig. 
U.S. D.C. E. D. Pa., 19. 

hx’ a grantor can obtain no relief in, dig. Can. 
H. » Ch. Div., 498. 

F ae upon purchasers of stock, redress for, 
CO. Gu., 456, 

Ile who takes with notice of an equity takes subject 
thereto, Johnson v. Wilson, in tall, 8. C. Mo., 136. 

“ Tgnorance of Law.” Jos, A. Joyce., 422. 

Injunction to restrain nuisance, granted when, 
©. Lowa, 499 

Injunction to restrain tresp isses to real estate. 
ner Vv. Stewart, in full, $. C. Mo., 472 

Laches, dig. 5. C. Ga., 456. 

Lapse of time as a defe ise, pleaded against a sove Ze 
eign. United States v. Beevee, in full, U. 8. C.C., 

D. Ark., 76. 

Lien, created by promise to execute mortgage, dig. S. 
©, lowa, 499. 

May make election for insane widow. Van Steenwyck 
v. Washburn, in full, 8. C. Wis., 489. 

Mistake of law, dig. Md. Ct. App., 499. 

Mistake of law, mutual, offer to correct error, dig. U. 
8.8. C., 456. 


to take in lieu of provision, 
Van Steenwyck v. Washburn in full, 8.C 





Canadian Law Times, 127. 


Van Steenwyck v. 





. Md, Ct. 


dig. S. 


dig. 8 


Tur- 


Membership in Merchants’ Exchange of St. Louis, 
may be reached at by creditors in, Eliot V.Mer- 
chants’ Exchange, in full, St. L. Ct. App. 376, 


One purchasine’ equity of redemption is not estopped 
to set upa right derived by an independent title. 
Episcopal Church v. Mack,in full, N. Y. Ct. App., 372. 

Right of stockholder to bring bil! in, against directors, 
ay negligent management, exists when, Ackerman 

. Halsey, in full, N. J. Ch. Ct., 453. 

Ri. chtot vendor to specific performance, when title is 
imperfect at com N: time A is subsequently 
perfected, dig. U. 8. C. C. EB. DN.Y. , 487. 





EQUITY—Continued. 

Specific performance of contract to levy ppateome nt 
in co-operative life insurance, dig. U.S. $8. C., 477. 
Where a note secured by a dee a of trustis negoti: ated, 
and before the note is paid or becomes payable, a 
release, reciting that it has been paid is made to the 
grantor by_ the trustees and the puyee of the note, 
and recorded, and the grantor executed a second 
deed of trust and note to another person who had 
notice that the first no e had been negotiated, and 
was unpaid, and who required and was furnished an 
abstract of title showing that the three deeds were 
recorded and free from incumbrance before he would 
mike the loan, it was held, that the legal title was in 
the trustee under the second deed of trust, and that 
the note secured there»y was entitled to priority of 
payment out of the land. Williams v. Jackson; 

Jacks m v. Stickney, in full, U.S. 8S. C., 148. 

Who should bring bill, to remove cloud from title. Q. 
& A., 453. 

EQUITY PLEADING. 

Multifariousness, what is, dig. S.C 

ESTOPPEL 

A person can not be estopped from declaring his sig- 
nature to a note a torgery merely because after 
plaintiff had taken the note he did not notify her 
that it was a forgery as soon as he knew that his 
name purported to be signed to it, dig. 8. C. Pa., 239. 

Declarations consistent w ony good faith will not oper- 
ate as an, dig. S.C. IIL, 

Doctrine of, does not a ‘to purchaser of equity of 
re demption, who subsequently buys at a foreclosure 
sale, o_o Chureh v. Mack, in full, N. Y. Ct. 
App., ? 

The sacniiincs an undertaking for appeal will estop the 
signers from denying in a suit upon it that the ap- 
peal was taken, dig. 8S. C. Neb., 97. 

To deny forgery, dig. 8. C. Pa., 476. 

Transfer of} partnership interest, dig 
293. 

EVIDENCE, 

Admissibility of anonymous letters, dig. S.C. Ala., 

—= of parol, to explain signature, dig. >. 
Ind., 

Pe en of use of memorandum to refresh mem- 
ory, dig. S. C. Vt., 358. 

A witness w hose mind isso feeble that his statements 
are not always direct and clear, but are not incoher 
ent or unintelligible, but evince a full knowledge of 
the matter in relation to which he testifies, is not in - 
competent. District of Columbia v. Arms,in full, 
U.S. 8. C., 50. 

Burden of ‘proof of exemption frem 
Md. Ct. App., 254 

Burden of proof, upon ‘ife 
prove violation of conditions, dig. 8. C. 
438. 

But when suicide is proved, the onus is on plaintiff to 
prove insanity, dig. 8S. C. Com. Ohio, 438, 

Circumstantial, sufficient to prove —- delicti, in 
eases of homicide, dig. Tex. Ct. App., 398 

Compensation of expert witness a matter 
discretion, dig. S.C. Minn., 157 

Competency of circumstantial evidence to establish 
corpus delicti in murder case, dig. Ky. Ct. App., 337. 

Competency of party to prove transaction with person 
deceased, dig. 8. C. Ga., 320. 

Conversations with deceased, dig 8. C. Mo., 500, 

Corpus delicti may be proved by circumstantial, in 
cases of homicide. Johnson v. Commonwealth, in 
tull, Ky. Ct. App., 437. 

* Directing Verdicts”? A.G McKean, 427. 

Dying declarations, - oe admissible, to what they 
must relate, dig. Ss. C. , 437. 

Exception to the rale as a Bn ‘ivileged communica- 
tions with lawyer, dig. Ma. App., 35. 

Expert witness in en der ¢ “~ ; oe books. 
v. State, in full, . Wis., 

Finding of chase et dr Shas nness only prima facie 
proof, dig. 5S. C. Pa., 499. 

Hypothetical questions, in cases of homicide, 
what to be based, dig. Tex. Ct. App., 398. 

Impeaching dead witness, dig. Ky. Ct. App., 8 

Impeac ene nt of character of accused for veracity. Q. 





. Ga., 456, 


S.C. 


Colorado, 


v 9. 


taxation, dig. 


insurance company, to 
Com. Ohio, 


‘of judicial 


sovie 


upon 


& Bar 
Impeac ead of prosecuting witness, dig. 8. C. Ga., 
53.0, 


In an action for injuries received while traveling on 
the highway, caused by a collision with a runaway 
team whose driver had been thrown from the sled 
in consequence of abad place in the road about fifty 
rods back of the place where the accident occurred 
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EVIDENCE—Continued. 
evidence that such team had the babit of runnin 
away is not admissible for the defendant, dig. 8. 
Vt., 476. 

Impeaching a witness’ testimony is not confined to 
a reputation in the immediate locality where he 
liv wag « ut mav be extended to any part of the a a 
w herein he resides and is well known, dig. S 
Mich., 97. 

In prosecutions for keeping house of ill-fame, dig. S. 
3. Neb., 499. 

Judicial notice of distance, dig. S. C. Pa., 499. 

Judicial notice of want of jurisdiction. en when. 
Grace v. Am. Cent. Ins. Co., in full, U. 8. S. C.. 495 
Limits of the rule excluding confidential communica- 

tions between attorney and client. C. T., 201. 

Medical works in evidence in criminal cases, dig. S. C. 
Wis., 19. 

Of insolvency of renter. to show when title was to 
pass, dig. S. C. Vt., 

Of negligence, too el dig. S. C. N. Y., 457. 

Of nuisance, prior to date laid in indictment, dig. Md. 
Ct. App., 476. 

Of similar accidents, as proof of negligence, dig. S. C. 
Minn., 476. 

Subsequent repairs, as proof of negligence, dig. S.C. 
Minn., 4 

Onus in liquor cases, to prove local option, dig. S. C. 
Tex., 456. 

Onus to prove insanity in criminal cases, dig. S.C. Ala. 
498. 


Onus to prove survivorship, dig. Ky. Ct. App., 477. 

Opinions of witness as to ———- in breach of 
promise cases, dig. 8. C. So. Car., 476. 

Opinion of witness to gy e damage by fire, inadmis- 
sible, dig. 8. C. Neb., 

Parol declarations of - as evidence in issue of 
devisavit vel non. Hoppe v. Byers,in full, Md. Ct. 
App., 248. 

Parol evidence to rebut presumption as, to delivery of 
deed, dig. S. C. IIL, 358. 

Parol, when sahetemae, to explain contract, part of 
which only is in writing, dig. 8. C. Mo., 399. 

Parol, inadmissible to show waiver of conditions in 
fire policies, dig. 8. C. Mass., 457. 

Presumption arising out of notarial certificate, dig. S. 

0O., 

Presumption as to alteration, dig. S. C. Pa , 198. 

Privileged communications between attorney and 
client, d'g.S8. C. Mich., 19. 

Privileged communications - iene for professional 
compensation, dig. 8. C. 

Proot of handwriting, ‘lig. S. C. ae 178. 

Reasonable doubt and prepofiderance of testimony in 
criminal case, dig. 5. VU. Cal., 

Record of a court of general he TO can not be 
overthrown by _ evidence. Watson v. Balch, in 
full, 8. C. Kan., 

Testimony at yo heme trial is testimony at a “for- 
mer trial,’ and competent, dig. S. C. Ga., 320. 

Translation of instrument in foreign language, dig. 8. 
C. Tex., 178. 

Until the character of the State’s witness has been at- 
tacked, it can not be bolstered by oiher witnesses, 
dig. S. C. Mo., 157. 

When declarations of the injured purty are part of the 
res geste, dig. 5S. C. App. Vu., 418. 

EXECUTION. 

Construction of statute of exemption as to - wo 7 for- 
age. Kimball v. Woodruff, in full, 8. C. » 272. 

Exempt partnership property, dig. S. C. im. +, 19. 

Levy of, on debtor’s property, cannot be released 
without surety’s consent, to his prejudice. Hyde v. 
Rogers, in full, 8. C. Wis., 458 

“Partnership exemptions.” Vansyckel & Wells, 86. 

Unreasonable seizure by sheriff, dig. 8. C. Mich., 118. 


EXEMPTION. 
Construction of statute as to ones forage. Kimball 
v. Woodruff, in tull, 8. C. Vt., 272 
Insurance money receiv ae from destruction of home- 


stead, exempt, diy. 8. C. » 456. 
See Execution; Et csone; "Equity. 
EXTRADITION. 


1. A person extradited under the provisions of the 
treaty of 1842, between the United States and Great 
Britain, can not be detained in custody and prose- 
cuted for a different crime than the one specified in 
the warrant of extradition. 2. The provisions of 
this treaty are part of the law of the jand, enforcea- 
bie by the judicial tribunals of this State, in behalf 





EXTRADITION OF FUGITIVES—Continued. 
of a person fo detained and prosecuted, State v. 
Vanderpool, in full, 8. C. Ohio, 
Effect of change of governors upon, dig. S. C. Col., 436. 
Want of formal, no ground for dischar, Be from impris- 
onment. Ex parte Ker. in full, C. C. N. D. 111., 368, 436. 
by necessary to make, cc atm dig. S. C. Col., 


FEDERAL COURTS. 
— as affecting jurisdiction, dig. U.S. 5S. C., 


Devise to gain Jurisdiction, dig. U.S. S. C., 457. 
ee 2 of the district court of New Jersey, dig. 
. 8. C., § 
Jurisdiction of, ore ow as to, Grace v. Am. Cent. 
Ins. Co., in full 1, U. 8S. 8. C., 495. 


FEDERAL SUPREME COURT. 

How jurisdictional amount is estimated, dig. U.S. 8S. 
¥., 137. 

Jurisdiction in habeas corpus, dig. U. 8. 8. C., 57. 

Limitation upon filing writ of error, dig. U.S. S.C., 158. 
Reassembling of the. C. T., 281. 

Suing out a writ of habeas corpus is a civil proceeding, 
although the object of the petitioner be to be re- 
leased from custody under a criminal charge. In 
such a case the Federal Supreme Court has no juris- 
diction on certificate of division of opinion. Ex 
parte Tom Tong, in full, U. 8. 8. C., 

wae of error to State Supreme Court, dig. U. 8. 8. C., 

FIXTURES. 

Building on another ’*s land, real or personal propert 
dig. 8. C. N. J., 239. “ —-* 

Construction of “fixtures and uten ils” in chattel 
mortgage, dig. 8. C. Ga., 259. 

FRAUD. 

In accounting, will open account for a settlement, dig. 
8. C. Neb., 397. 

In obtaining note, effect ag bona jide holder. Soper 
v. Peck, in full, 8. C. Mich., 392. 

Misrepresentation as a ground for .rescission of con- 
tract, dig. 8. C. App. Va., 239. 

— inducing sale, dig. 8S. C. Ohio Com., 


No distinction between “legal” and “moral” fraud, 
dig. Eng. H. Ct., Q. B. Div., 217. 
Sale of mortgage after partial release. Pottar v. Tag- 
gart, in full, 8. C. Wis., 316. 
—-? of aes runs from the discovery of, dig. 
f Pa. 
Upon pi ar sale for valuable consideration, dig. 
8. C. Mo., 499. 
Upon creditors, voluntary deed, dig. Ky. Ct. App., 499. 
What amounts to, to avoid chattel mortgage, dig. S. C. 
Mo., 418. 
What, sufficient to avoid sale. Lindauer v. Hay, in 
ull, S. C. Iowa, 411 
See Equity; Waiver. 
FRAUDULENT CONVEYANCE, 
Rights of secured creditors, dig. 8. C. Ohio Com., 299, 
When conveyance of homestead is fraudulent, dig. S 
C, Tex., 337 
GARNISHMENT. 
Debts subject to, dig., 58. C., Mich. 457. 
“Garnishment, funds in the hands of an administra- 
tor.’ . Hopkins, 161. 
GIFT. 
Right of attaching creditors as affected by ‘med 8 as- 
sumption of possession, dig. 8. C. Vt., 358 
When valid, dig. 8S. C. Vt., 476. 
GOOD- WILL. 
What passes by sale of, dig. Eng. Ct. App., 476. 
GUARANTY. 
Ilow contracts ot, construed, dig. S. C. Ohio, 398. 
When continuing. Ib. 
GUARDIAN AND WARD. 
Deposit of ward’s funds in a bank which subsequent- 
ly fails. Parsley v. Martin, in full, 8. C. App. Va., 171. 
Powers of Guardian to make election forinsane widow. 
Van Steenwyck v. Washburn, in full, 8. C. Wis., 489. 
See Surety. 
HABEAS CORPUS. 
Habeas corpus is « civil proceeding, though sued out to 
relieve froin imprisonment on cr — charge. Ea 
parte Tom Tong, in full, U. 8. 8. C., 
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HABEAS CORPUS—Continued. 

Record of court of general jurisdiction can not be 
overthrown by parol testimony. Watson vy. Balch, 
in full, S. C. Kan.. 246. 

Right to continue imprisonment, in extradition pro- 
ceedings, dig. S. C. Colorado, 435 436. 

Will not avail a prisoner unw arrantably seized in a 
foreign country and brought to this country, to an- 
swer for a crime — here. Ex parte Ker, in 
full, C. C., N. D. ILL, 368 

Will not avail one impr isoned for contempt, except in 
relation to matters of law, dig. S. C. lowa, 378 

Will not avail to release a prisoner arrested for breach 
of condition of pardon, dig. S. C. Cal., 258. 

HOMESTEAD. 

Conveyance of, when fraudulent, dig. 8. C. Tex., 337. 

How gained. Reske v. Reske,in full, S. C. Mich. op S11. 

How lost, dig. 8. C. Tex., 437. 

Rights of minor children in. 
S. UC. Mo., 429. 

Effect of poll 3 death upon right of minorin. Canole 
v. Hunt, S. C. Mo., 429. 

Specific performance of a contract of conveyance 
which lacks the wife’s signature, dig. S. C. Iowa, 19. 

Strict or liberal construction of homestead laws,C. T. 


Canole v. Hunt, in full, 


Veinatesy ane By mA exchange. Schneider v. 
Bray, in full, S. C. Tex., 

See Execution. 

HOMICIDE. 

In cases ot corpus delicti, provable by gpg 
evidence. "noes v. Commonwealth, in full, Ky. 
Ct. App., 437. 

os to prevent unlawful arrest, dig. 8. C. Neb., 

sapeten in the first Gognee, what is. State v. Wells, in 
full, 8. C. Iowa, 389 
HUSBAND AND WIFE 
= between, fraud upon creditors, dig. Ky. Ct. App. 


Effect of discharge of husband in insolvency 
joint note. dig. Md. Ct. App. 36. 

Fraudulent conveyance to wife in compensation for 
domestic services, dig. N. Y. Ct. App., 32 

Loan by wife to husband’s firm, dig. S. = Mass., 499. 

“Married Women.’ James M. Kerr, 462. 

*‘Marriage settlements.’ E. P. Kendrick, 386. 

Presumption that joint purchases are on his credit, 
dig. 8. C. Pa., 277. 

bw ml A deed from husband directly to wife, dig. S. 


upon 


Je 


“—— 3 seamiaaiion to family support, dig. 8. C. Iowa, 
INDIANS. 
Introduction of liquors into indian country, dig. U. § 
INFANCY. 
Infants totentng in forma porpente in Federal courts, 
dig. U. 8. C. C., W. D. Tenn., 


FB thesdordy negligence. y w. Hopkins, 243. 
“The sight to ee ame of children,” Jrish Law Times, 
, 325; IL., 345; IIT., 364. 
See Limitations. 
INJUNCTION. 
To restrain trespass to real estate, Turner vy. 
in full, 8. C. Mo. 472. 
INNHOLDERsS. 
Liability of, to army officers, for goods lost, C. T., 461. 
INSANITY. 

Administration of lunatic’s estate, dig. 8. C. Pa., 217. 

Effect upon condition against suicide in lite insurance 
policy, dig. 8. C.Com., Ohio, 438. 

Election of in-ane widow to take dower in lieu of pro- 
vision in will, may be made by a court of equity, Van 
Steenwyck v. Washburn, in full, 8. C. Wis., 489. 

“Insanity as a defense in criminal cases,” 408, 

No ground, for not requiring election, of w Stew, Van 
Steenwyck v. Washburn, in full, 8. C. Wis. 48% 

Onus to prove, in criminal cases, dig. 8. C. Ala., ae. 

See Insurance, Life. 

INSO .VENCY. 

1. An oral promise by a borrower to the osed 
lender that he will secure himin case of nis. nsol- 
vency, does not render such preference fraudulent. 
2. Nor will the fact that the insolvent is employed to 
manage the property conveyed, alidate the pref- 
erence. Smith v. Craft, in ‘full’ .8.C.C., D. Ind., 


Stewart, 





SOLVENCY—Continued. 
“yepeeweens with creditors.” Elisha Greenhood, 

Expiration of right of stoppage in transitu, dig. Eng. 
Ct. App., 218 

Of decedent's testate, no objection to erection of 
tombstone, dig. 8. C. Iowa, 457. 


INSURANCE. 
Insurable interest - personal property purchased on 
credit, dig. U.S. 8. C., 57. 
egg a on right to ‘sue contained in policy. Spare 
Home Mut. Ins. Co., in full, U. 8. C. C., D. Oreg., 
192. 
Onus of proving want o’' interest, dig. S. C. App, Va., 
fie 
Payment of premium to broker not a good payment; 
delivery of policy not waiver of condition as to pay- 
ment, dig. S.C. Pa., 57. 


Accident. 

Facts not amounting to a breach 4 condition and 
forfeiture of policy, dig. 8. C. Pa., 4 

Co-operative life. 

Effect of clause that certificate shall be “subject to the 
laws of the order then in force or thereafter to be 
enacted.’ Knights, etc. v. Ainsworth, in full, 8. C, 
Ala., 413. 

Co-operative. 

Failure to pay assessments, dig. U. S. C. C., E. D. Mo., 
137. 

Who are ppnetekontes ' where insured was insolvent, 

-&A Q.&A 

Rights of Holders ot certtcates after death of insured, 

dig. U. 8.8. C., 


Fire. 

Authority of Insurance Agents to receive notice of 
— Grace v. Am. Cent. Ins. Co.,in full, U.S. 

Construction of policy, dig. S.C. Pa., 499. 

Contract to insure real estate, not within statute of 
frauds, dig. S. C. Minn., 477. 

Denial of responsibility, waiver of proof of loss, dig. 8. 
C. App. Va., 477. 

Increased risk where pomey is assigned as collateral 
security, dig. 8. C. Pa., 

Insurable interest of to dig. 8S. C. App. Va. 
477. 


Insurable interest of stockholder, dig. U. 8.C. C. E. D. 
lo., 477 

Loss pending sale of insured premises, dig. Eng. Ct 
App., 259. 

“Sale or conveyance,” dig. S. C. Iowa, 477. 

Statement, in application, a ante 
Grove Mut. Ins. Co. v. MacAnerny, 8. C. Pa., 2 

“Store-fixtures” construed, dig. U. $.C. Cc. D. x. mi 178. 

Subrogation, dig. Eng. H. Ct. App., 499 

Use of naptha, cause of fire, dig. 8S. C. N. H., 477. 

Waiver of breach of condition, parol evidence, dig. S. 
C. Mass., 457. 

Waiver of condition as to occupation, dig. N. Y. Ct. 
App., 277. 

Waiver of proof of loss, dig. S. C. Pa., 198. 

Waiver of provision in policy by mee. 
Phoenix Ins. Co., in full, S. C. Iowa, 

Where goods in the possession of a common carrier 
for shipment are insured by a policy which stipu- 
lates that in case of loss the insurer shall be subro- 
gated to all rights of action against the carrier, and 
the bill of lading prov ides thatin case of loss of 
goods the carrier shall be subrogated to all insur- 
ance, the shipper cannot recover in case of loss from 
the insurance company, dig. U. S.C. C. D. Md., 477 


Life. 
Assignment to one who has noinsurable interest void, 
477. 


Bpocesington 


Fuller v. 


Effect of clause, “under any circumstances,” in con- 
nection with condition against suicide, in policy, 
dig. 8. C. Com. Ohio, 436. 

Fraud upon insured, laches, dig. 8. C. Ga., 456. 

Insurable interest in life of partner. Connecticut, 
Mut. L. Ins. Co. v. Luchs, in full, U. 8. 8. S. C., 130. 

Interpretation of ‘‘shall die by his own hand, ” with 
reference to insanity, dig. 8. C. Com. Ohio, 436. 

Onus to prove survivorship, dig. Ky. Ct. App., 477. 

Onus upon come any to prove breach of condition, dig. 
s. C. Com. Ohio, 436. 

Representations of agent to affect for yeenng 2 for non- 
payment of premiums, dig. N. Y. Ct. App., 

Rights of representatives in wager policy, te. 8. CO. 
Pa., 49 ; 
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INSURANCE—Continued. 

Suicide while insane, dig. U. 8. S. C., 457. 

Waiver oi forfeiture for non- payment of premiums, 
dig. 8. C. Ohio, 21s. 

INTEREST. 

“The Measure of Interest.”” Elisha Greenhood, 121. 
INTERNATIONAL LAW. 

Action upon statutory right accruing in another state 
JUDGMENT. 

A collusive oy, > aed be inquired into collater- 
ally dig. S.C. Pa., 

rs discharged eehaes binding on whom, dig. 

Ga., 277. 

Alteration after term, dig. U.S. S. C., 158. 

Amendment after term, dig. 8. C. Tex. 173. 

Are under the control of parties recovering them, who 
may restrain sheriff | — proceeding to collect 
them, dig. 8. C Mich., 

aoe not res po tesecl when, dig, S. C. Vt. 

dae 





Person not named, in the writ not bound. dig, 8. C. 
Pa, 320. 


Right of junior judgment lien holder to redeem. 
25y. 


Q. & 


JUDICIAL CLEMENCY. 
Curious case of. C. T.,: 
JUDICIAL REFORM. 
“Reform in the English judiciary.” C. T., 421. 
JUDICIARY REFORM. 
Relief ofthe Supreme Court. C. T. 481. 
JURISDICTION. 
Coacurrent jurisdiction of State and Federal Courts, 
dig. 8.C. Colorado, 277. 
Device to gain by abuse of process, dig. 8. C. Mo. 499. 
Fraud upon, device to guin, dig. U.S. 8. C., 457. 
Judicial notice of, want of, Grace v. Am, Cent Ins. 
Co. in full U. 8. 5. C., 495. 
Record of court of general jurisdiction can not be 
overthrown by parol evidence. Watson v. Balch, 
in full, 8. C. Kan., 246. 
Trial before ove not a judge. dig. 8. C. Colorado., 277. 
JUROR. 
Disqualification of, dig. 8. C. Tex,, 499. 


Disqualification non-age dig. Md. Ct. App., 477. 
See Jury trial. 
JURY TRIAL. 
ae of counsel as ground for new trial, dig. S. 
- Mich., 259. 


amend pectiaes: dig. 8. C. Wis., 337. 

“Directing verdicts.” A. G. McKean, 427. 

Disqualification of Juror, non-age, after verdict. 
dig. Md. Ct. App., 477. 

Effect of exclusion of particular jurors from jury, 
though proper to serve, dig. U. 58. 8. C., 419. 

Extent of judges Po a to instruct jury as to the law. 
dig. 8. C. Neb., 

Judicial at in directing a verdict, dig 8. C. 
Dak., 240. 

Person not named in the writ not bound, dig. 8. C. Pa., 

0 

wy of pe defendants to challenge, dig. 8. 

The incompetency of a juror can not be taken advan- 
a of, alter trial without objection, dig. U. 8. 8. C., 


JURY SYSTEM. 
Judge Deady on the Jury System, C. T., 61 
JUSTICE OF THE PEACE. 
Loss of jurisdiction by defective recognizance, Q. & A. 
120. 


Pleading injuries to stock in justices’ courts. Corresp., 
20. 


LACHES. 
When a complete defense, dig 
See Equity. 
LAND. 
“Surface water on agricultural lands.” W.W. Thorn- 
ton, I, 42; II, 62. 
LANDLORD AND TENANT. 
Construction of lease as to remova! of buildings, dig. 
8. C. Minn., 239. 
Duties of former to repair, dig. 8. C. N. Y.. 457. 


Execution sale of, ¢ oe, be fore severance where land is 
let on shares, dig. 8. C. 


N. J. Ch. Ct., 358. 


Pa., 277. 





LANDLORD AND TENANT—Continued. 


“Liability fur overholding by under-tenants.” 
Law Times, 225. 


Liability «f former to visitors, for negligence, dig. 8.C. 
+) BOG. 
LEGAL EXTRACTS. 
“American Lawyers.” London Times, ! 9. 
“Cipher Despatches.” Chicago Legal News, 59. 
“Definition of Blasphemy.” Law Journal, 38. 
“The Biack Cap.” Aatter’s Gazette, 59. 
LEGAL MISCELLANY. 
“Acceleration of procedure.” New York Daily Register, 
339. 


Trish 


“Anecdote ot Mr. Justice Miller.” Chicago Legal News, 
340. 


meg ney and client—A fact literally rendered.” Leg. 

Sxt., 349. 

“Dicta.” New York Daily Register, 279. 

Eulogy by Judge Terrell of the late Chief Justice Moore 
of Texas. 459. 

“How to explain to your client why you lost his case,’’ 
Byron Bacon, 219. 

Legh Ghtet Justice Coleridge and the Canadian Bar. 

. a 


“Lord Coleridge in St. Louis,’’ 278. 

Lord Coleridge on the reformation of the common law 
procedure. C, T., 321. 

“Murriage with deceased wife’s sister.” 

“Pleading.” Trish Lww Times 100. 

Rights of an administrator in the corpse of his intes- 
tate. Railway Age, 480 

Rights olf man without property. 

LEGAL REFORM. 

“Reforms in the law.” Legal Miscellany, 359. 

LEVY OF PROCESS. 

Officer levying attachment charged with notice of fact 
that property is not in poss ‘ssion of defendant, dig. 
S.C. Vt., 358. 

LIBEL AND SLANDER. 

Negligent publication as an element of the law of li- 
bel. C 

Privileged communication, affidavit before masoni : 
inquiry, dig. Ky. Ct. App , 500. 

Privileged ae. information by mercantile 
agency, dig U.S.C. C. D. Md., 499. 

Priv ilege a communication, testimony of involuntary 
witness, dig. Ky. Ct. App., 500. 
Reasonable doubt of justification, 

“Slander and Special Damage.” 
105. 

LICENSE. 
Liguor, not a coatract, dig. 8. C. Towa, 455. 
ee, revoked by passage of prohibitory laws, dig- 
- lowa, 455. 

To: use patent, determined by death of licensee, dig. U. 

5.5. U,, 57. 
LIEN. 

Account for rents and profits by lien holderin posses - 
sion, dig. U. 8. 8S. C., 36. 

cain peenens of, by offer of performance, dig. S.C. 

Mich. » 20. 

Right of * mal judgment lien holder to redeem. . 

&A., 
LIMITATIONS. 

Basis of the exemption ofinfants and married women, 
dig. U.S. 8.C., li 

Pass pay ment by surety; effect of, 
50K 


Law Times 99. 


N. Y. Daily Reg., 479. 


dig. 8. C. Ohio, 500. 
Justice of the Peace, 


dig. Ky. Ct. App., 
statute begins to run trom the discovery of fraud, dig 
. C. Pa., 299. 

w hen statute begins to run against action for nui- 
sance, dig. 8. C. lowa, 338. 

See Insurance. 

LIQUOR LAWS. 

Intoxicating liquor, seized and condemned, according 
to law, is outlawed, is without rights, and a claim- 
ant of such ad is not entitled to atrial by jury, 
dig. 8. C. Vt., 

Is beer “malt or ainikeiiiia liquor,” C. T., 101. 

sale of “bitters” without dr niga license illegal. 
State v. Lillard, in full, 8. C. Mo., 17. 

LIQUOR TRAFFIC, 

See Criminal Law. 

LOCAL OPTION. 
see Criminal Law. 
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MALICIOUS PROSECUTION. 
Collection of money by criminal process, dig. S. C. 
Pa., 299. 
Malicious prosecution of civil action. C. T., 541. 
MANDAMUS. 
Office of the writ, dig. U. S. S. C. 118. 
To enforce mandate of Supreme Court to inferior 
court. Duffitt v. Crozier, in full, 8. C. Kan., 233. 
Will not lie to reinstate church member, dig. S. C. 
Iowa, 500. 
MARRIAGE. 
Not valid, if contrary to morality and the laws of 
christendom, though valid where celebrated, dig. S. 
C. Mich., 58. 
Pregnancy at time of, does not make it void, dig. §. C. 
N. Y., 456. 
Inconsistent declarations to affect validity of, dig. Md. 
Ct. App., 198. 
V alidity of, in lawful imprisonment, dig. N. J. Ch. Ct., 
373s . 
MARRIAGE AND DIVORCE, 
Effect of divorce nisi upon coverture, dig. Eng. High 
Ct., Ch. Div., 399. 
Effect of divorce obtained by husband upon the lat- 
ter’s curtesy. Q. & A., 439. 
MARRIAGE SETTLEMENTS. 
“Marriage settlements.” E. P. Kendrick, 336. 
MARRIED WOMEN. 
Acknowledgement of deeds by, dig. 8. C. Mo., 498. 
Defective acknowledgment of deed of. Gilbraith v. 
Gallivan, in full, 8. C. Mo., 387. 
“Marriage settlements.”’ E. P. Kendrick, 386. 
“Married Women,” James M. Kerr, 462. 
“Married Woman’s Debts,” II. John F. Kelly, 1 
See Limitations. 
MASTER AND SERVANT. 
Accumulation of salary in hands of agent of employer 
is at the risk of employee and not of employer, dig. 
8S. C. Cal. 97. 
Duty of master to warn servant of dangerous charac- 
ter of machinery, dig. S.C. Mich., 338. 
Facts not constituting relation of, dig. S. C. Mo.,'500. 
Fireman and roadmaster not fellow-servants in same 
common employment, dig. S. C. Vt., 
“Liability for injuries to employees,” John F. Kelly, 
“Ordinary risk of employment,” dig. 8. C. 1 a., 299. 
Risks of employment, dig. 8S. C. Kan., 455. 
Step granddaughter living with step grandfather,does 
not create relation of, dig. S.C. Kan. , 457. 
“Srikes and Strikers in their Legal Aspect.’ Canadian 
Law Times, 163. 
See Negligence. 
MISCELANY. 
A Journalistic Mix, C. T., 21. 
MISTAKE. 
“Tgnorance of law.” Jos. A. Joyce, 422. 
“Mistake of a Legal Right.” Charles A. Bucknam, 22. 
Of law, dig. Md. Ct. App., 499. 
See Equity. 
MORTG AGE, 
A mortgagor in possession is entitled to the crops 
grown on the mortgaged lands, and has a right to 
sever them at any time prior to the destruction of 


his title by sale under the mortgage. Willis v. Moore, 
in full, 8. C. Tex : 

Assignment of in sh tional parts, dig. S. C. Pa., 387. 

Assumption of mortgage debt by vendee of mortgaged 
land, Q. and A., 199. 

Assumption of mortgage debt by acceptance of Sood 
3 mortgaged premises. Dean vy. Walker, in full, 


Ill., 323. 





Effect of extension of, to purchaser of equity, without 
mortgagor's consent, dig. Md. Ct. App., 379. 

Exercise of right of eminent domain on mortgaged 
land, dig. 8. C. Vt., 239. 

Lien upon growing ovope, dig. S. U. Vt., 477. 

*“‘Merger in enforcement of the lien of mortgage and 
attachment.” W, W. Thornton, 402. 

Of personal property, void when mortgagor retains 
possession and power of disposal, dig. S.C. Mo., 413, 

Owner of equity of redemption may purchase under 
foreclosure, and thereby acquire, greater rights, as 
against his ‘vendor, Epise opal Church vy. Mack, in 
full, N. Y. Ct. App., 372. 


” 





| 
| 
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| 
| 
| 
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| 
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MORTGAGE—C - ntinued. 


Promise to execute, creates lien upon land in equity, 
dig. 8. C. Lowa, 498 

ewe od of equity becomes principal debtor, dig.Md. 

. App., 379. 

ian under 9° ag discharge of mortgagor, dig. 
Ky. Ct. App.,! 

Stipulation for acon fee. Burns v. Scoggin, U.S. 
C. C., D. Oreg., 28. 

Taxes paid by warepeges | awe a part of the mort- 
gage debt, dig. S. C. Md. 

See Chaitel Mortgage. 


MUNICIPAL BONDS, 


Bonds for levee repairs as affected by the statute of 
limitations, dig. U. 8. 8. C., 137. 

Irregularity in the popular election, dig. U. 5. 8. C., 
lls. 


Uniting separate judgments on rai'road aid bonds, 
dig. U. S. 8. C., 137. 

Railway aid bonds not accommodation paper, dig. S. 
C. Iowa 338. 

MUNICIPAL CORPORATIONS. 
Care of sidewalks by, dig. 8. C. Pa., 30 
Compensation of volunteer fire company; dig. 8. C. 
“la. It 

Connivance of city at A. breach of city treasurer's 
bond, dig. 8. C. 

Compensation for, ,or restitution of property acquired 
ultra vires. Wrought Llron Bridge Co. v. Town of 
Utica, in full, U. S. C. C., N. D. Ill, 210. 

NATIONAL BANK. 
Ultra vires, loan on its own stock, dig. U. 8. S. C., 457. 
Validity of loan on capital stock, dig. U.S. 5. C., 20. 
NEGLIGENCE. 

Burden of proof in case of railway fire, dig. 8S. C. 
Minn., 240. 

Ca sidewalks by municipal corporations, dig. 5. 

». Pa., x 

Children on street cars. Hestonville, ete. R. Co. v 
Kelley, in full, S. C. Pa., 150 

Contributory Negligence, dig. *. C. Mo. 118. 

Contributory negligence in taking poison, dig. 8. C. 
Iowa, 08. 

Damage caused by workman emvloyed by agent. 
Hughes v. t ercival, in full, Eng. Ct. App., 10s. 

Diligence required of bailee, dig. 5. C. Cal., 178 

Duty of master to warn servant of dangerous charac- 
ter of machinery, dig. 8. C. Mich., 333. 

Evidence of defective machinery, dig. S. C. Minn., 337. 

Gratuitous deposit of bonds in bank. Whitney v. 
First Nat. Bank of Brattleboro, in fuil, 8S. C. Vt., 255. 

“Imputable Negligence.” M.W. Ilopkins, 243. 

In an action for injury from a fall, caused by a de- 
fective sidewalk, Aeld, that evidence that other per- 
sons, than the person for whose injury the action 
was brought, had fallen at the same place, was ad- 
missible. District of Columbia v. Arms, in tull, U. 5 
8. C., 50. 

Injury consequent upon defect in highway, dig. 5. C. 

*a., 218. 

Insurance as a defense in an cation for damages by a 
railroad fire, dig. S. C. Tex., 

Knowledge of defect in mac saaeiite as contributory 
Negligence, dig. S.C. Ohio, 97. 

“Liability for injuries to employee.” John F. Kelly, 
485. 

Liability of master for negligence of fellow-servant, 
dig. 8. C. Mo. 97. 

Liability of owner of dangerous premises. Parker v. 
Barnard, in full, S. J. C. Mass., 166, 

Liability of owner for = ‘vn contractor. Hughes v. 
Per. ival, in fall, H. L. 

Liability of publie offic on, dig. Eng. H. Ct., Q. B. Div., 

ii. 
Liability of recorder of deeds for, dig. N. J. Ch. Ct., 477. 
“Negligent keeping of animals.” Justice of the Peace, 





307. 
Of bank eee we for. Ackerman vy. Halsey, 
in full, N. J. Ch. , 438 


Of landlord, to on dig. S. O. N. Y., 457. 

“On the degrees or kinds of negligence in our present 
American law.” Wm. W. Keysor, 261, 

Responsibility of railroad pompeny for negligence of 
attending surgeon, dig. U. 8. C. D. Minn., 500, 

Sale of poison by druggist A, proper precaution. 
Wohita hrt v. Beckert, in full, N. Y. App. 53. 

Sudden terror to affect pon. Te ne »gligence, dig. 
8. C. Minn. 5s. 

What constitutes, of attorney, to render him liable, 
dig. 8. C. Ind., 437. 
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NEGLIGENCE—Continued. 
See Damages. 
Contributory. 
is rns of dangers of machinery, dig. 8. C. Kan., 


What amounts to, dig., 8. C. Iowa, 380. 
NEGOTIABLE PAPER. 

*“Assignability of bills and notes by delivery—Liability 
of transferer, when same are fictitious, forged or 
altered.” B. B. Boone, 287. 

A transfer on the first day of grace, a transfer before 
maturity. Fox v. Bank, in full, 8. C. Kan., 

Assignment not equivalent to indorsement. Osgood 
v. Artt, in full, U. S. C. C., N. D. Ill. 190. 

Agreement between principal and surety does not af- 
ect payee, dig. S C. Kan., 457. 

Effect of formal indorsement upon rights of bona fide 
ie 8 7 one subsequently to purchase, 

8. 6. C., N. D. Ill, 437. 

nao a = bank as ay yf of Roymeans. Adams 
v. Hackensack Imp. Co., in full, N. App., 73. 

Estoppel of maker to deny forgery, yy s. C., Pa., 476. 

Failure of oy Mann v. Second Nat. Bank, 
in full, 8. C. Kan., 274 

Immaterial alterations make it void, dig. S. C. Mo. 

om., 

In an action against defendant as the drawer of « bill 
of exchange, which was accepted by the drawees, 
pa go in London, the defense was that, after the 

ill had been drawn and accepted, the acceptors had 
been Sasmoneet by the creditors, under authority 01 
the = ish bankrupt laws,in which proceedings the 
plaintiffs proved this indebtedness and received 
their proportionate part o! the composition paid by 
the acceptors. Held,that while the proceedings un- 
der the English Bankrupt Act in and of themselves 
constitute no defense, not being binding upon 
plaintiffs as creditors, they being at the time resi- 
dents and citizens of this State, and the insolvent 
laws having no extra-territorial operation; yet have 
ing voluntarily made themselves parties to the 
pe arson pe proceedings, by proving the debt now in 
suit an wag & the composition offered by the 
pte the plaintiffs thereby em | and dis- 
charged the acceptors of this bill, and dep~ived 
themselves of the —_ to proceed — the 
drawer. Phelps v. Borland, in full, 8. C. N. Y., 292. 

a extension does not discharge indorser, dig. 

‘a., 240 

pecerae of note of stock-company, dig. 8. C. Pa., 

ae 

Indorsement procured by fraud. Q. & A., 120. 

Note gzen tor losses by “cotton futures” void in hands 
of ee /. holder. Cunningham v. Bank, in full, 8. 

a., 470. 


Note given in consideration for release of dower and 
acquiescence in obtainment of divorce, dig. 8. C. 
Mass., 500. 

Obtained by fraud, Mien, 30s of bona fide holder. Soper v. 
Peck, in full, 8. C. 

Open to defenses when, ‘in hands of bona fide purchas- 
er, dig. U. 8. C.C., N. 437. 

Peep note for cava purposes, dig. S. C. Mo., 


Railway aid bonds not accommodation paper, dig. S. 
C. Iowa, 338. 

Restricted or special aoe Armour Bros. 
Bank v. Bank, in full, 8. C. Kan., 

Rigo of bona fide < yo aan indorsement in, 

ig. U. 8. 0. C., N. D. IllL., 437. 

Rights of ie yee a with notice from bona fide hold- 
ers. 

omnminties for attorney’s fees in promissory notes.” 
Isaac N. Payne, 282. 

“Stipulation in note to pay attorney’s fee—Control of 
Court over.” *4*., 241. 

“—_ ulation to pay exchange in negetiable paper” 

Adelbert Hamilton, 146. 

Transfer after maturity, dig. S. C. Cal., 218. 

What is a good indorsement to protect bona fide pur- 
chaser from equities, dig. U. 8. C. C., N. D. IIL, 437. 

What is, dig. S. C. Tex., 80. 


NEW TRIAL. 
Affidavits of jurors, dig. S. C. Ga., 299. 
Improper admission of evidence, ‘thou a jury ordered 
to disregard it, ground for, dig. 8. C. x., 380. 
Improper remarks of counsel ground a di 
Iowa, 380; 8. C. Neb., fi Ss atadat 
Incompetency of attorney, no ground for. C. T., 381. 
Insufficient charge, ground for, dig. 8. C. Neb., 438. 
Non-age of juror no ground for, dig. Md. Ct. App., 477. 
What conduct of judge is ground for. C. T., 381. 





NOTICE. 
Delivery of letter to — carrier, equivalent to mail- 
ing, dig. S. C. Pa., 
Officer levying raieiebiass charged with notice Wed 
hd is not in possession of defendant, dig. S. 


See Equity. 
NUISANCE. 

Digging up a highway to lay a water pipe not per'se a 
nuisance, dig. S. C. Pa., 198. 

Injunction to restrain, dig. 8. C. lowa, 499. 

Obstruction of navigable streams. Q.& A., 159. 

One entrusting certain work to an independent con- 
tractor is not responsible for the mode of executing 
such work, dig. 8. C. Pa., 198 

Though plaintiff consented to the building of the 
thing, of which he now complains as a nuisance, he 
is not estopped unless he gave such consent, know- 
ing or having reason to know, that the thing when 
built would be a nuisance, dig. Ky. Ct. App., 119. 

When statute of limitations begins to run against ac- 
tions for, dig. 8. C. lowa, 338. 

See Criminal Law. 


“OPTIONS” 
Note given for napere void, Cunningham v. Bank 
ete. in full. 8. C. Ga. 470. 
What is a bucket Pret G. T. 361. 
PARDON. 
Re-arrest of prisoner upon breach of conditions A aaa 
which the pardon was granted, dig. 8. C. Cal., 
PARENT AND CHILD. 
“Right to the custody of children.” Irish Law Times, 
I., 325. IL., 345 ILI, 364, dig. Eng. Ct. App., 418. 
Step grandfather and step granddaughter right to 
recover for services rendered. dig. S.C. Kans., 457. 
PARTNERSHIP. 
A mortgage of goods executed by a partnership must 
be record ed in each of the counties where the part- 
aes reside. Granger v. Adams, in full, 8. C. Ind., 


Construction of the contract of, dig. Md. Ct. App., 358. 

Execution ot contract, dig. U. 8. 8. C., 36. 

Liability of, on = ven, by partner for private 
purposes, dig. 8. C. Mo., 500. 

Loan by wife o: partner ‘to firm, dig. S. C. Mass. 500 

Power of partner -_ non-tr: ading firm to bind the firm 
by note, dig. S. C. Mo., 36 

Presumption as to ownership of improvements, made 
upon lands of the individual partners, dig. S. C. 
Ohio, 419, 

Release of withdrawing partner by firm creditor, dig. 
8. C. Pa., 358. 

Rights of partners between themselves govern third 
persons, except when latter are misled by them, 
dig. 8. C. Ohio, 419. 

“Unincorporated Associations.”’ A.J. Donner, 342. 

PATENT. 
Device not patentable, dig. S. C. Iowa, 98. 
ot - ae of unrestricted pubtic use, dig. U. 8.8. C., 


License to use, expires by death of licensee, dig. U.S 
8. C. 457. 


Reissue, too broad, dig. U.S. 8. C., 36. 
State — of sale of patented_article, dig. S. ©, 
Ohio, 

PERJURY. 

In matters of law, not criminal, dig. S.C. Ind., 455. 
PLEADING. 

Demurrer effect of, dig, 8. C Ind., 458. 

In Federal, Courts, dig. U. S.C. C. 8. D. N. Y. 477. 

Pleading injuries to stock in justice’s court. Corresp. 


PRACTICE. 
A final jud, ey subject to oar on < can not 
‘be broug by mandamus, dig. U.8 , 118. 
— not “bill of of —— within act “of 1815 dig. U. 
CO 


Judicial Pr waste in directing a verdict in a jury 
trial, dig. S. C. Dak., 240. 

Jurisdiction of justices of the peace,in cases of ac- 
counts settled by mistake, Q. & A. 399. 

What emounte to waiver of illegal service of process 
dig. U. 8. U. C., E. D. Mo., 386. 

See Appellate Pr bag 


PRESCRIPTION. 

Length of time to acquire title by, Q. & A. 478. 
PRESUMPTIONS. 

Of truth of notarial certificate, dig. 8. C. Mo. 498. 
PROCESS. 


Abuse of, to gain jurisdiction dig. S.C. Mo., 499. 
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PUBLIC LANDS. A : 
——— on unsurveyed lands in Oregon, dig. U. S. 8. 
C., 119 
PUBLIC OFFICER. 
Connivance of city ata breach of city treasurer’s bond, 
dig. S.C, N. J.,7 
Liability for negligence, dig. Eng. H. Ct. Q. B. Div. 
477. 
Liability of Recorder of ge 3 and negligent false en- 
try, dig.8. C. N. J. Ch. Ct., 
PUBLIC SCHOOLS. 
Power of school board to dismiss teacher. 
District v. McCoy, in full, S. C. Kan., 69. 
RAILROAD MORTGAGE. 
Prefer: pee ee 4 no priority over mortgage bonds, 
dig. U.S , 35. 
REAL ESTATE. 
Creation of estate in fee simple by will, dig. Md. Ct. 
App., 36. 
REAL PROPERTY. 


School 


ee of taxes on land of another, dig. 8. C. Iowa, 
RECEIVER. 
Liability of receiver of corporation for torts. Rogers 


v. Mobile, etc. R. Co., in full, 8.C. Tenn., 290. 
Rights of domestic creditors upon attempt of foreign 
——— to remove property from state, dig. S.C. 
“? 
RECORD. 
Reco'd of court of general jurisdiction can not be 
overthrown by parol testimony. Watson v. Balch, 
in full, S. C. Kan., 246. 
REMOVAL OF CAUSES. 
Case arising under the Constitution of the United 
States, dig. U. 8. C. C., N. D. ILL, 158. 
Citizenship at time of application, dig. U. 8. S. C., 98. 
Citizenship, railroad incorporated in several States. 
Horne v. Boston, i in full, U. S.C. C. D. N. H.. 473. 
Doubt as to jurisdiction, dig. U. 8. 0. C. 2 D. Mo., 500. 
Local prejudice act, dig. U. 8. 8. C., 159. 
Right of A poner spony of corporation sued for peas ulent 
issue of stock to, dig. U. 8. C. C., S. D., N. Y., 398 


REPLEVIN. 
Custody of thelaw. Pipher v. Foredyce,in full, S.C. 
Ind., 90 
RES JUDICATA. 
a recovered in another State, dig. S.C. Vt., 
dae 
REVENUE LAW. 
Drawback on manufactures of imported material, 
dig. U.S. 8S. C., 20 
Interest on pee in action to recover customs du- 
ties, dig. U. . C., 98. 
Import ae on mar ble statues, dig. U. S 


RIPARIAN RIGHTS. 

License to take water. Kensit v.Great Eastern Ry. 
in full, Eng. H. Ct., Ch. Div., 206. 

Riparian — can not be granted as an easement, 
separate from the ownership ef the river bank. 
Omerod v. Todmorden, in full, Eng. Ct. App., 252. 

Riparian rights upon navigable river can not be taken 
by eminent domain without compensation. Van 
Dolsen v. lw or of New York, in tull, U. S.C. C., S. 
D.N. Y., 

SALE. 
ey of purchaser of machine, to fulfill terms of, dig. 
.Mo, 

Of Garten, invalid, betore death of testator, dig. Ky. 
Ct. App., 500. 

Rights of innocent vous from vendee in a condi- 
tion sale, dig. 8. C. Vt., 456. 

“Severance, to ascer ‘a a chattel, not absolute.” 
Chas. A. Bucknam, 322. 

Sunday, effect of sale on. C. T., 461. 

What amounts to fraud, which will avoid sale. Lin- 
dauer v. Hay, in full, 8. C. lowa, 411. 

Purchase, with intent not to pay. Ib. 

SERVICE OF PROCESS. 

What is ‘‘custody of the law?’ 

full, S. C. Ind., 90. 
SET-OFF. 

Existing right not affected by assignment. 
v. Kirkwood, in full, 8. C. Mich., 95 

Recoupment of remote damages, dig. 8. C. Neb., 119. 

Unliquidated damages, dig. 8. C. Ohio Com., 294° 


S. C., 138. 


Pipher v. Foredyce, in 


McKenna 





SHERIFF. 
Duai capacity when ez officio collector. Webster v. 
Smith, in full, 8. C. Mo., 55 
Liability of surety, extent of. Q. & A., 458. 
Must obey orders of judgment creditor not to collect 
judgment, dig. 8. C. Mich., 398. 
SHERIFF’S SALE. 
Rights of judgment creditor, dig. § 


SLANDER. 
Privilege of counsel in course of judicial inquiry, dig. 
Eng. Ct. App., 41 
SPECIFIC PERFORMANCE. 
Defective title to effect specific performance of con- 
tract to convey, dig. S. C. Tex., 80 
Of contract to levy oa co-operative life in- 
surance, dig. U.S. 8. C., 477 
Right of vendor to, w hen imperfec t title is subse- 
quently perfected, ‘dig. U.S.C. C., E. D., N. Y., 437. 
STATUTE OF FRAUDS. 
A case not within, dig. 8. C. App. Va., 419. 
- qeeopating to part performance to take case out 
of. Ib. 
A proposed amendment, C. T., 1. 
Contract for year’s service. Cole v. 
Md. Ct, App., 1 
Contract to insure real estate, not within, dig., 8. C. 
Minn., 477. 
Joint oral purchase, rights between joint purchasers, 
dig. 8. C. App. Va 
Whatis good memorandum under, dig. 8. C. Colora- 
do, 380; 8S. C. Mo., 399. 
Who may plead. dig. 8. C. App. Va., 419. 
STATUTORY CONSTRUCTION. 
— or liberal construction of homestead laws, U. T., 


. C. Pa., 218. 


Singerly, in full, 


Construction of borrowed statute and the rule of stare 
decisis, dig. 8S. C. Colorado, 299. 
STOPPAGE IN TRANSITU. 
Expiration of right, dig. Eng. Ct. App., 218. 
SUBROGATION. 
In fire insurance cases, dig. Eng. Ct. App., 497. 
See Surety. 
SUBSCRIPTIONS. 
“Conditional Subscriptions.” 
SUNDAY LAW. 
Running street cars is ordinary labor, dig. 8. J. C. 
Mass., 24 
Sale on, effect of, C. T., 461. 


SUPREME COURT. 

“The Supreme Court and the Supreme Court commis- 

siqn.” Corresp., 178. 
SURETY. 

Extent of liability on guardian’s bond, dig. Ky. Ct. 
App., 138. 

Effect of the confession of a apnen by a principal 
on areplevin bond, dig. 8.C. Pa., 

Incorporation of obligee, in bond, aueaiane of, dig. S. 
C. Pa.477 

Liability of, on bond of sheriff. Q. & A. 45& 

Mortgagor on sale of equity becomes, for ‘purchaser, 
dig. Md. Ct. App., 379. 

Right of indorser of note given for stock, to have as- 
signment of same, dig. Va. Ct. App., 438. 

Where one of two judgment debtors is surety for the 
other, the creditor has no right to release levy upon 
property of the principal debtor, without former’s 
consent, Hyde v. Rogers, in full, 8: C. Wis. 

Participation in indemnity obtained from principal 
by co-security, dig. 8. C. Pa,, .99. 

Release by extension granted on usurious considera - 
tion. Fay v. Tower, in full, S. C. Wis., 332. 

See Appeal. 

SURVIVORSHIP. 
See Evidence. 
TAXATION. 
Assessment wrongtul, when, dig. S. C. Ind. 458. 
—S of proof to establish exemption from, dig. Md. 
App., 259. 

mae of threats to enforce illegal assessments. 

Union Ins. Co. v. Alleghany, in full, 8. C. Pa., 374. 
TELEGRAPH. 
“Cipher Despatches,” Chicago Legal News, 59. 


Adelbert Hamilton, 481. 
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TELEGRAPH—Continued. 
“Liability of Saieareph © es to sendees of mes- 
sages. Joe Howell, 4 
be arn of telegra ae company to forward dispatch, 


TORTS. 
Furnishing liquor to intoxicated person, precey 
causing his death, renders party liable. , 401. 
Consent of the intoxicated person, no defense.’ Ib. 
Illegal detention of 6 af ae animal volenti non fit 
injuria, dig. 8. C. R. 1., 21 
Privilege of oot, to seaitab, in course of judicial 
inquiry, dig. Eng. ct. App., 49. 
Peleety wang goods as the manufacture of plaintiffs, 
dig. 98. 
User of dangerous instrumentalities for the protection 
of property. Irish Law Times, 181. 
TRADE MARK. 
Definition, dig. U. 8. 8. C.,37. 
TROVER. 
Measure of damages in, dig. 8. C. Tex., 579. 
TRUST. 
nee of, and impairment of fund, dig. Md. Ct. App. 


177, 


ee Cnn of trust fund, remedy of cestui que | 


ig. Can. H. Ct. Ch. Div., 478. 
Mistake D4 cestui que trust of legal rights, dig. Ind. Ct. 
App., 4 
R “4 | aeeaae to purchase trust estate, dig. S. C. 
ol., 438. 
” Rights of nstoter mon to tollow trust property mis- 
applied, Q. and A 
Sale by trustee to te que trust, dig. S. App. Va., 277. 
See Agency. 
Trustee’s duty as to investment *~ ag funds, Shuey 
v. Latta, in full, with note, S. C. Ind., 353. 
Tracing trust funds into hands of receiver of insol- 
vent bank, dig. U. 8. C.C., N. D. N.Y 4 


ULTRA VIRES. 


Compensation ay Seyoeneten for property acquired | 


ultra vires, CO. 


Liability of a corporation for money had and received | 
-C., D. Colorado, | 


contrary to its bylaws, dig. U 


UNITED STATES. 


Lapse of time pleaded a3 a Sefeace against. 
States v. Beebee,in full, U. 8. C. C., E. D. Ark., 76. 


USURY. 


“Does a bonus make a loan of money usurious?” Isaac | 


N. Payne, 102. 
Facts not amounting to, dig. Ky. Ct. App., 437. 


u 
‘ 





United | 


Penalty for non- pares in the form of increased in- 
terest, dig. S. C. Neb., 138. 


Taking illegal interest as part of purchase-money is 
not, though note be given, dig. Ky. Ct. App., 437. 
See Surety. 
VERDICTS. 
“ Directing verdicts.” A. G. McKean, 427. 
When it will be set aside, dig. S. C. Neb., 438. 
VENDOR’S LIEN. 
See Contract. 
VOLUNTARY PAYMENT. 
Taxes paid “over objection,” dig. S. C. Ind., 458. 
WAIVER. 
F vilure to repudiate contract, dig. 8. C. Ga , 456. 
See Fire Insurance. 
WARRANTY. 
Implied in the sale of a horse, dig, S. C. Wis., 276. 
WATER COURSES. 
“Surface water on agricultural lands.” 
ton, I., 42; II., 62. 
WILL. 
Construction of ree foy annuity for services to 
children, dig. 8S. C. Pa., 58 
Copsteeetten of bequest, for accumulations, dig. S. C. 
a, 380. 
Construction of, “ sole and unmarried,” dig. Eng. High 
Ct. Ch. Div., 399. 
ba ge st, 
Ct. App., 
— of estate in fee simple by will, dig. Md. Ct. 
PP.. os. 
Creation of life-estate, dig. S. C. Ga., 277. 
Distribution—per stir, rar or per ca, ta. Stoutenburgh 
v. Moore, in full, N. J h. Gt., 3 i . 


— of mistake in name ae trend dig. N. J. Ch. Ct., 


W. W. Thorn 


lapse, vested remainder, dig. N. Y. 


Life estate in personalty, dig. S. C. Pa., 299. 

Parol declarations of deceased as evidence on an issue 
of a velnon. Hoppe v. Byers, in full, Md. Ct. 
App 

Provision made in, for w , Van Steenwyck v. 
Washburn, in full, 8. C. Wis., 

Revocation of will made sales contract, valid, dig. 
Md. Ct. App., 478. 

Rules for construction, dig. S. C. Pa., 198. 

“Sell convey and dispose of,” dig. Md. Ct. App., 500. 

““When is a will subscribed by witnessess in the testa- 

tor’s presence.” Elisha Greenhood. 442. 
WRIT OF ERROR. See Federal Courts. 





